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National Bank Employees Not Subject to Unem- 
ployment Compensation Act 


The Unemployment Compensation Act of New Jersey pro- 
vides that the term “employment” shall not include service per- 
formed in the employ of the United States or of an instrumen- 
tality of the United States. It is now well settled that na- 
tional banks are instrumentalities of the United States. Ac- 
cordingly neither the bank nor its employees are covered by the 
act. National Newark & Essex Banking Co. v. Unemploy- 
ment Compensation Commission, Supreme Court of New Jer- 
sey, 19 Atl. Rep. (2d) 8038. 

In this case a national bank made a loan secured by a first 
mortgage on realty. On default, the bank foreclosed and 
bought in the property. Thereafter, the bank made a bona 
fide effort to liquidate its interest in the property as rapidly as 
possible but was unable to do so forthwith. Pending resale, 
the bank operated thé property through a managing agent. No 
profit was made by the bank either on the operation of the 
property or on the bank’s original investment. 

On the question whether the employment of the managing 
agent was within the application of the unemployment law, it 
was contended that the federal statutes do not confer on na- 
tional banks the power to operate real estate, that the opera- 
tion of the property in this case was beyond the powers of the 
bank and hence the Unemployment Commission Act applies. 

It was held that the power of a national bank to purchase 
certain real estate and hold it up to five years necessarily in- 
cludes the power to manage and operate it while it is held for 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 


Edition) §908. 
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resale. The period involved in this case was less than five 
years. In its opinion, the court said: 


That statute provides (R. S. 43:21-19(i) (7) (F), N. J. S. A. 
43:21-19(i1) (7) (F): “The term ‘employment’ shall not include: 
Service performed in the employ of any other State or its 
political subdivisions, or of the United States Government, or of an 
instrumentality of any other State or States or their political sub- 
divisions or of the United States.” 

That provision is plain. Service in the employ of an instrumen- 
tality of the United States is not within the statute. We have no occa- 
sion to inquire whether the status of one employed by an instrumen- 
tality of the United States is such that his employment could be 
brought within the statute if the state legislature undertook so to do. 
We are simply to ascertain whether the respondent was in the employ 
of an instrumentality of the United States acting within its powers 
as such instrumentality. If that question is resolved in the affirmative, 
the case is decided. National banks are instrumentalities of the 
United States. That legal fact is established beyond question. McCul- 
loch v. Maryland, 4 Wheat. 316, 4 L. Ed. 579; Davis v. Elmira Sav- 
ings Bank, 161 U. S. 275, 16 S. Ct. 502, 40 L. Ed. 700; First National 
Bank of Guthrie Center v. Anderson, 269 U. S. 341, 46 S. Ct. 135, 
70 L. Ed. 295; Iowa-Des Moines National Bank v. Bennett, 284 U. S. 
239, 52 S. Ct. 133, 76 L. Ed. 265. Not only so, but the federal stat- 
utes specifically provide (in the Federal Banking Act, 12 U.S. C. A. 
§ 371, 49 Stat. 706, 717) that “Any national banking association may 
make real-estate loans secured by first liens upon improved real estate, 
including improved farm land and improved business and residential 
properties . . .”, and (12 U.S.C. A. § 29): “A national banking 
association may purchase, hold, and convey real estate for the follow- 
ing purposes, and for no others: . . . Fourth. Such as it shall 
purchase at sales under judgments, decrees, or mortgages held by the 
association, or shall purchase to secure debts due to it. But no such 
association shall hold the possession of any real estate under mortgage, 
or the title and possession of any real estate purchased to secure any 
debts due to it, for a longer period than five years. (R.S. § 5137).” 
The bank had held possession of the real estate for a less period than 
five years at any part of the time now in controversy. 

The opinion of the Board of Review recognized the inclusiveness 
of the statutory authority to own and to hold the real estate but held 
that inasmuch as the statute did not specifically authorize national 
banks to operate real estate, the active management by the prosecutor, 
pending the success of its effort to sell, was ultra vires. That is not 
our view. We think that the power in the bank to make loans secured 
by real estate mortgages and to buy in and hold its mortgaged lands 
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sold under decree includes the power to manage the property which it 
‘ holds. The one power necessarily flows from the other. It is quite 
beyond reason that a bank should not have the power, indeed the duty, 
to manage efficiently pending resale that which it is authorized to hold. 
Surely it could not have been the purpose of Congress that a bank 
should be empowered to hold real estate for five years but not to rent 
or otherwise to endeavor to make it carry its own load during any 
portion of that period. 

We conclude that prosecutor is an instrumentality of the United 
States; that its ownership and operation of the real estate was within 
its statutory powers; that in this ownership and operation it was within 
the exception of section 19(i) (7) (F), supra; and that therefore the 
claimant can take nothing under our unemployment compensation 
statute because of the designated employment by prosecutor. 


EERE EEE 


Liability of Depository for Fiduciary’s Mis- 
appropriation 


Where nature of deposit as a trust belonging to estate of 
decedent was obvious, and bank not only accepted check 
drawn by depositor as executor on that account in satisfaction 
of his personal note, but through its officers who conversed 
with depositor, acquired knowledge of his purpose, it was held 
that the bank was guilty of “bad faith” so as to become liable 
for paying checks drawn by depositor in favor of personal 
creditors. This was decided by the Court of Appeals of Ken- 
tucky in the case of Peoples National Bank v. Guier, 145 S. W. 
Rep. (2d) 1042. 

In this case the bank deposit was in the name of one Scott 
as executor of Richard H. Sommers. This obviously pro- 
claimed the nature of the deposit as a trust belonging to the 
estate of the decedent, Sommers. The bank accepted a check 
drawn by Scott as executor on that account in satisfaction of 
his personal note. Scott also drew other checks on the account 
in payment of his obligations to various other creditors. Sub- 
sequently, the parties in interest in the estate brought suit 
against the bank for the amount of the checks thus used for 
personal purposes by the executor. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §416. 
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In holding that the bank was liable for the amount of the 
checks because of “bad faith” the court said: “The presump- 
tion that the executor would apply the funds to their proper 
purposes ceased to exist when the bank accepted his check as 
executor in payment of his personal debt. The bank not only 
had so .participated in the diversion of the trust fund, but 
the conversations with Scott tended to notify its officers of 
his purposes. Supplementing this, the payees of some of the 
checks and the apparent nature of the accounts being paid 
loudly proclaimed a personal use, for example, the payment 
of taxes on Scott’s own property. All of these circumstances 
bring the bank within the liability declared or recognized by 
the statute for paying the checks, namely, knowledge of such 
facts that its action amounted to bad faith.” The reasoning 
upon which the decision was based may be read in the follow- 
ing paragraphs quoted from the court’s opinion: 


In 1930, Kentucky adopted in part the Uniform-Fiduciaries Act, 
proposed by the National Conference of Commissioners of Uniform 
State Laws, which changed somewhat the pre-existing law as to the 
liability of one dealing with a fiduciary. Acts of 1930, Chapter 14; 
Section 4711-1, et seq., Kentucky Statutes. As is pointed out in a 
note in 114 A. L. R. 1088, the provisions of the act do not make due 
care or negligence the test of liability but, in general, make liability de- 
pendent on actual knowledge or bad faith. Section 4711-6, Kentucky 
Statutes, is as follows: “If a deposit is made in a bank to the credit of 
a fiduciary as such, the bank is authorized to pay the amount of the 
deposit or any part thereof upon the check of the fiduciary, signed 
with the name in which such deposit is entered, without being liable to 
the principal unless the bank pays the check with the actual knowledge 
that the fiduciary is committing a breach of his obligation as fiduciary 
in drawing the check or with knowledge of such facts that its action in 
paying the check amounts to bad faith.” 


Section 7 of the Uniform Act contains the following additional pro- 
vision not adopted in this state: “If, however, such a check is payable 
to the drawee bank and is delivered to it in payment of or as security 
for a personal debt of the fiduciary to it, the bank is liable to the prin- 
cipal if the fiduciary in fact commits a breach or his obligation as fidu- 
ciary in drawing or delivering the check.” 

That additional provision, however, simply expresses the general 
equity rule apparently recognized everywhere. 

Our adoption of the definitions in the Uniform Act (Section 4711-1, 
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Kentucky Statutes) omits that of “good faith,” which within the 
meaning of the act is declared to be something “in fact done honestly, 
whether it be done negligently or not.” In New Amsterdam Casualty 
Company v. National Newark & Essex Banking Company, 117 N. J. 
Eq. 264, 175 A. 609, 616 (affirmed on opinion below in 119 Eq. 540, 
182 A. 824), it is pointed out that while “good faith” is defined in 
the act the term “bad faith” is not. The court then declared: “Read 
in the light of its statutory context, bad faith, with its sinister impli- 
cations, means knowledge by any responsible agency, officer, or em- 
ployee, of a bank, of an incriminating state of facts, short of actual 
knowledge of the breach of trust, but conscious of it and aiding and 
abetting, or acquiescing in the breach.” See Note 114 A. L. R. 1090. 
In the absence of the legislative acceptance of the specific definition of 
“good faith” in the Uniform Act, we are justified in looking to the 
Negotiable Instruments Act for the meaning of the term “bad faith” 
used in the Fiduciaries Act. Section 4711-6, Statutes, above quoted. 
Section 56 of the Negotiable Instruments Act, Section 3720b-56, Ken- 
tucky Statutes, declaring that notice of infirmity in a negotiable in- 
strument or defect of title is actual knowledge thereof or “knowledge 
of such facts that his [the person to whom negotiated] action in tak- 
ing the instrument amounted to bad faith.” The propriety of resort- 
ing to that statute is expressed in Union Bank & Trust Company v. 
Girard Trust Company, 307 Pa. 488, 161 A. 865. Recognizing the 
difficulty, if not impossibility, of giving an accurate, comprehensive 
definition of the term, we said in Kentucky Rock Asphalt Company v. 
Mazza’s Adm’r, 264 Ky. 158, 94S. W. 2d 316, 319: “It is well under- 
stood that the term ‘bad faith’ as used in the statute does not neces- 
sarily involve furtive or evil motives, but has a commercial sense of 
disregard of and refusal to learn the facts when available. The circum- 
stances and conditions may be so cogent and obvious that to remain 
passive amounts to bad faith. Where a purchaser has actual knowl- 
edge of suspicious circumstances or facts coupled with the means of 
informing himself of the facts and willfully refrains from making in- 
quiries, his intentional ignorance may amount to bad faith.” 

We consider the evidence on this point. The proceeds of the War 
Risk Insurance and bonus certificates constituting most of the deposit 
were payable to Scott as executor of Richard H. Sommers. The bank 
account was identical. This obviously proclaimed the nature of the 
deposit as a trust belonging to the estate of the decedent, Sommers. 
As we have shown, the bank accepted a check drawn by Scott as execu- 
tor on that account in satisfaction of his personal note. All checks in- 
volved in this suit were so signed. The check was given the bank the 
same day the deposit was made and all the others within a week fol- 
lowing. A small part ($175) only was used for bills of the testator. 
As disclosed in the other appeal (Gibbs v. Peoples National Bank, 
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supra), Scott was not only named executor of Sommers’ will, but also 
as his residuary legatee. When he opened the bank account he showed 
the will to the officers of the bank and told them that he would per- 
sonally get about $3,000 of the money. The cashier testified that Scott 
told him that everything had been left to him, or that the biggest part 
of the money belonged to him; that he wanted to pay the bank what 
he owed it and that he had no other obligations to amount to anything. 
The cashier further testified that none of the officers had any occasion 
to inquire whether Scott was diverting the fund or not. 


SERRE EEE 


Proceeds of Policy Included in Estate of Insured 


Where the proceeds of a life policy and of paid-up addi- 
tional insurance purchased with dividends were payable to the 
insured’s wife if she survived the insured, otherwise to the 
insured’s estate, and power to revoke policy or change benefici- 
ary was not expressly retained by the insured, it was held 
that the possibility of reverter which was in the insured and 
would have resulted in payment to his estate, had his wife 
died before him, was terminated by his death, and this deter- 
mination of his interest was an event which rendered the inter- 
est includable in his gross estate. Chase National Bank of 
City of New York v. United States, United States Circuit 
Court of Appeals, Second Circuit, 116 Fed. Rep. (2d) 625. 

In this case the decedent had a twenty-year endowment 
insurance policy which matured in.1920. In settlement of this 
policy in 1920, the decedent accepted a participating paid-up 
policy in which he named his wife as beneficiary. The policy 
provided for payment to his wife “if the beneficiary survive 
the insured, otherwise to the executors, administrators or 
assigns of the insured.” 

No power was expressly retained to revoke the policy or 
change the beneficiary with respect to the face amount of the 
policy. In accordance with an option the insured applied divi- 
dends from 1922 to 1981 to the purchase of paid-up additional 
insurance for the same beneficiary. Upon the insured’s death 
his widow received the proceeds of the policy and of the addi- 
tional insurance and a mortuary dividend. 

















THE BANKING LAW JOURNAL 503 


The Commissioner of Internal Revenue included the total 
proceeds of the three items in the gross estate of the decedent 
subject to estate tax. The statutory exemption of $40,000 was 
taken with respect to other life insurance policies so that only 
the proceeds of the policy under discussion were in question. 
The executor paid the additional tax and brought suit for 
recovery thereon. Because of the survivorship clause in the 
policy whereby the decedent’s estate would have received the 
proceeds had the beneficiary predeceased the deceased, it was 
held that the proceeds of the policy should be included in the 
estate of the insured. In its opinion, the court wrote: 


Whatever may have been the situation before the decision in Helver- 
ing v. Hallock, 309 U. S. 106, 60 S. Ct. 444, 84 L. Ed. 604, 125 
A. L. R. 1368, we thing that the possibility of reverter which was in 
the insured and would have resulted in payment of $50,000 and $6,517 
to his estate, had his wife died before him, was terminated by his death, 
and this determination of his interest was an event which rendered the 
interest includable in his gross estate. 

In Bingham v. United States, 296 U. S. 211, 56 S. Ct. 180, 80 
L. Ed. 160, Section 402(f) of the Revenue Act of 1918, 40 Stat. 1097, 
1098, was considered. That section was similar to Section 302(g) of 
the Act of 1926 now before us. A majority of the Supreme Court held 
that the statute was not to be construed as applicable to an insurance 
policy made payable to a beneficiary directly or by assignment where 
no power was reserved in the insured to change the beneficiary, pledge 
or assign the policy or assignment, without the beneficiary’s consent, 
even though by the terms of the policy or assignment, if such benefi- 
ciary had not survived the decedent, the proceeds would have gone to 
the insured’s estate. Justice Sutherland’s opinion relied on Helvering 
vy. St. Louis Union Trust Co., 296 U. S. 39, 56 S. Ct. 74, 80 L. Ed. 
29, 100 A. L. R. 1239, and Becker v. St. Louis Union Trust Co., 296 
U. S. 48, 56 S. Ct. 78, 80 L. Ed. 35, where the corpus of trusts cre- 
ated by a settlor inter vivos was held not to be taxable as a transfer 
“intended to take effect in possession or enjoyment at or after his 
death.” In each case there was a reversionary interest reserved to the 
settlor in case the beneficiary died before him. But the decisions in 
Helvering v. St. Louis Union Trust Co. and Becker v. St. Louis Union 
Trust Co. were overruled in Helvering v. Hallock, 309 U. S. 106, 60 
S. Ct. 444, 84 L. Ed. 604, 125 A. L. R. 13868, and Bingham v. United 
States must fall with them. In Helvering v. Hallock the court was 
not dealing with an insurance policy but with trusts in which the set- 
tlor retained a reversionary interest which terminated with his death 
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like that in the St. Louis Trust decisions. But we can see no essential 
difference and accordingly regard the proceeds of the policies involved 
in the case at bar as coming to the beneficiary through the death of 
the insured. Such a succession falls directly within the terms of 
Section 302(g). The theory of taxation closely resembles that applied 
to joint tenancies. There, upon the death of one of the joint tenants, 
the entire res must be included in his gross estate so far as it was de- 
rived from his property. Tyler v. United States, 281 U. S. 497, 50 
S. Ct. 356, 74 L. Ed. 991, 69 A. L. R. 758. 

In Bailey v. United States, 31 F. Supp. 778, the Court of Claims 
held that the proceeds of insurance policies should be included in the 
estate of the insured where no power was reserved in the policies to 
change the beneficiary and where his estate would have been entitled 
to receive the proceeds if the beneficiary had died before him. The 
court had before it facts closely similar to those in the case at bar and 
relied on Helvering v. Hallock, 309 U. S. 106, 60 S. Ct. 444, 84 L. Ed. 
604, 125 A. L. R. 1368, in arriving at its decision. See, also, Broder- 
ick v. Keefe, 112 F. 2d 293, and Klein v. United States, 283 U.S. 231, 
51 S. Ct. 398, 75 L. Ed. 996. 

The language of Section 302(g) is of the broadest kind. It in 
terms includes in the gross estate of a decedent amounts receivable by 
all other beneficiaries. Only because of regulations and certain judi- 
cial decisions has Section 302(g) not been extended to cases where the 
insured has retained no interest in a policy taken out on his own life. 
As an original question, even such a policy might have been thought to 
fall within Section 302(g) because of its inherent testamentary char- 
acter. But since the decision in Helvering v. Hallock, 309 U. S. 106, 
60 S. Ct. 444, 84 L. Ed. 604, 125 A. L. R. 1368, it is unnecessary to 
rely on the testamentary character of the transaction, for it seems 
plain that when the death of the insured terminates all rights of his 
estate to receive payment under the policy and fixes them unalterably 
in the beneficiary, under the provisions of Section 302(g) the proceeds 
must be added to the estate of the decedent for purposes of taxation. 
In Tyler v. United States, 281 U.S. 497, 503, 50 S. Ct. 356, 359, 74 
L. Ed. 991, 69 A. L. R. 758, when the inclusion of the entire value of 
an estate by the entirety was being discussed, the Supreme Court said 
that the question was: “not whether there has been, in the strict sense 
of that word, a ‘transfer’ of the property by the death of the decedent, 
or a receipt of it by right of succession, but whether the death has 
brought into being or ripened for the survivor, property rights of such 
character as to make appropriate the imposition of a tax upon that 
result (which Congress may call a transfer tax, a death duty or any- 
thing else it sees fit), to be measured, in whole or in part, by the value 
of such rights.” 
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Bank as Fiscal Agent on Debtor and Creditor 
Relationship 


The deposit of money in a bank by a corporate debtor, 
municipality or state with instructions to use it to pay matur- 
ing coupons of the depositor when and as duly presented, gives 
rise to the relationship of debtor and creditor, of principal and 
agent between the depositor and the bank, and does not create 
a trust in favor of the holders of outstanding coupons. This 
was decided in the case of Nacional Financiera, S. A., v. 
Speyer et al., by the New York Supreme Court, Appellate 
Division, 26 N. Y. Supp. (2d) 865. 

In this case money was deposited in a private bank by the 
Mexican government for the payment of coupons attached to 
Mexican bonds purchased from the Mexican government by 
the private bank and resold by the private bank. The money 
was never paid to the bondholders due to the subsequent de- 
fault of the Mexican government. Sometime later the Mexi- 
can government assigned to plaintiff for good and valuable 
consideration all its right to any claim against the fund on 
deposit with the private bank. 

Plaintiff now contends that the deposit of funds by the 
Mexican government with the bank created the relation of 
depositor and banker, that is of debtor and creditor; that the 
bank was Mexico’s fiscal agent: and accordingly that plaintiff 
as Mexico’s assignee is entitled to return of the deposit. The 
bondholders contend that an equitable lien attached to the 
fund in favor of the bondholders when the bank received the 
money from Mexico; that the fund was so received by the bank 
as agent or trustee for the bondholders; that having purchased 
their bonds from the bank, the bondholders stand in the same 
position as the bank with respect to the fund; that the Mexican 
government has no claim to it, and having defaulted on its 
obligations, the assignee does not come before the court with 
clean hands and therefore judgment should be granted in 
favor of the bondholders. 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §404. 
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It was held that the bank acted solely as fiscal agent of 
Mexico on a debtor and creditor relationship with Mexico, 
and not as an agent of the bondholders. Consequently, the 
money on deposit was not a trust fund for the bondholders, 
and plaintiff therefore was entitled to the deposit. In its 
opinion, the court said: 


In the case before us there is nothing to indicate the creation of a 
trust or the making of Speyer agent of the bondholders to receive 
payment irrevocably appropriated for their benefit by the obligor. 
Mexico has defaulted on these bonds since 1914 and the bondholders 
urge that it is most inequitable to direct payment to the assignee of 
the defaulting obligor when the unpaid bondholders are seeking only 
a small part of what the obligor owed them and has failed to pay. But 
as appears from the submission, the controversy before us is whether 
plaintiff is entitled to a judgment against Speyer, adjudging plaintiff 
to be owner of the fund, or whether defendant, as representative of the 
bondholders, is entitled to a judgment determining that Speyer holds 
the money for the account of the bondholders and should pay it to 
them. The proceeding is in law and not in equity. We are called upon 
to determine the legal rights of the respective parties to the funds in 
Speyer’s hands. Although this large sum has been held by Speyer for 
more than twenty-five years since default, there is nothing before us 
to show what efforts, if any, bondholders have made seasonably to as- 
sert their claims other than the institution of the suit above referred 
to by defendant Koppelman in which no other bondholder has inter- 
vened. If the bondholders have not completely lost their rights by 
lapse of time or laches as against Mexico, the original obligor, they are 
not deprived by the judgment to be entered herein of rights or reme- 
dies, if any, that they may have or retain against the original obligor 
or even against the fund in the hands of its assignee. We only hold on 
the stipulated facts that Speyer is not obliged to pay the bondholders 
but must pay plaintiff. 

Assuming the court in the circumstances disclosed should be inclined 
so to construe the instrument as to find in favor of the unpaid bond- 
holders, we find in the submission before us no circumstances sufficient 
to take the case out of the general rule which seems to be so well set- 
tled that its application here may not be avoided. Speyer made no 
promise to the bondholders to act for them. On the contrary, by the 
terms of the contract Speyer acted solely as the fiscal agent of Mexico 
on a debtor and creditor relationship with Mexico. Speyer was au- 
thorized by Mexico and required to act in all matters bearing on the 
service of the loan, to keep accounts in connection therewith, and ren- 
der the Mexican Government semi-annually an account of the moneys 





THE BANKING LAW JOURNAL 507 


received. Speyer received a commission on the amount of each of the 
semi-annual payments out of which it was required to satisfy the 
charges of the other bankers in connection with the service of the loan. 
Speyer had charge of remittance to the bankers abroad and was re- 
quired to inform Mexico of the rates of exchange, and differences of 
exchange arising from the operations were either to be credited or 
charged to the Mexican Government. Speyer was obligated to credit 
the Mexican Government with interest at a rate one per cent below the 
average rate for call loans in New York and not less than the rate of 
one per cent per annum nor more than four per cent per annum on all 
amounts reserved for payment of coupons for twenty days after they 
became collectible until payment, and on other amounts remitted by 
the Government in advance, from the date of receipt thereof by Speyer. 
Finally Speyer paid from their own general funds the amounts due 
the bondholders by way of coupon payments and amortization pay- 
ments, debiting the appropriate account. Sums remaining after pay- 
ment of interest and amortization were repaid Mexico by crediting the 
balance to a general account maintained by Mexico with Speyer. 
These operative and essential facts destroy the contention that the 
moneys were a trust fund for the bondholders or that Speyer was their 
agent and not the fiscal agent of Mexico. 

It is urged that the assignee’s failure to demand interest on this 
large sum from the date of default and the fact that Speyer has cred- 
ited no interest to the fund since default, indicate the absence of a 
debtor and creditor relationship. We think there is no merit to this 
contention. Concededly Speyer was required to pay and did pay in- 
terest on current balances prior to November 15, 1913 in accordance 
with the contract before the obligor defaulted; but clearly, when Mex- 
ico defaulted and breached its contract with Speyer, thereby depriving 
Speyer of the agreed commissions on all subsequent semi-annual pay- 
ments, Speyer was not obligated to continue to pay interest to such 
defaulting obligor. 

The issues arising out of deposits to pay principal and interest on 
bonds are usually presented by reason of the insolvency of either the 
depositor or the depositary. While insolvency is not here presented 
we cannot lose sight of the fact that the rules of law applicable to such 
deposits frequently have been formulated with a view to the rights of 
the bondholders and the rights of creditors of the obligor where such 
insolvency has intervened. Under the terms of this contract the trans- 
mission of the funds was not intended to nor did it constitute payment 
by Mexico to the bondholders. If the funds were lost through the 
bankruptcy or other failure of the bankers, the bondholders should not 
thereby lose their rights against the obligor. Silver v. Park-Lex Hold- 
ing Corporation, First Dept., 222 App. Div. 40, 44, 225 N. Y. S. 394: 
see also 39 Michigan Law Review 59, 70, 81. 
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It should be noted that in spite of the long lapse of time, no defense 
based upon statutes of limitations or laches has been raised by Speyer 
on this submission, and issues arising out of such defenses are accord- 
ingly not before us. 

The sum of $289,230.80 paid to Speyer in 1914 was on account of 
the next semi-annual service of the bonds due June 1, 1914, and such 
service implied amortization of principal as well as payment of interest 
due. However, the sum paid was insufficient even to meet the current 
interest due, which on June 1, 1914, was $740,750. While we confine 
our decision to the stipulated facts, we think, if necessary to decide the 
point, that Speyer was not made agent or trustee of the bondholders to 
receive payment for them of either the principal or the interest. See 
Jones on Bonds and Bond Securities, 4th Ed., Vol. 2, §§ 766, 805, 
1043. 

Applying the rules of law to the facts presented, we hold that 
Speyer was agent for Mexico in making the payments, not trustee- 
agent for the bondholders in receiving the funds with which to make 
payment, and, accordingly, plaintiff is entitled to judgment in the sum 
of $289,230.80 without costs. 

Judgment unanimously directed in favor of the plaintiff in the sum 
of $289,230.80, without costs. 


Certificate of Protest as Proof 


Protest is not necessary except in the case of foreign bills 
of exchange; that is, a bill which is drawn in one state and 
payable in another state, or drawn in one country and payable 
in another country. The Negotiable Instruments Act, how- 
ever, expressly provides that, where any negotiable instrument 
has been dishonored, it may be protested for non-acceptance 
or non-payment, as the case may be. 

But, where the use of protest is permissive, and not required, 
the evidentiary effect of the protest is determined by other stat- 
ute law in the various states. Most states now recognize it as 
proof not only of the facts attending dishonor but of the giv- 
ing of notice also, so that its function has been almost gen- 
erally extended to cover and prove all the steps necessary to 
fix liability on drawers and indorsers. Bell v. Anderson, Su- 
perior Court of Pennsylvania, 17 Atl. Rep. (2d) 647. 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1340. 
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In this case plaintiff, holder of note, failed to make out a 
prima facie cage showing that notice of the dishonor of the note, 
in accordance with the statute, had been sent to the defendant 
indorser. The certificate of protest did not contain facts suf- 
ficient to sustain a finding that such notice had been sent him. 
The notary’s testimony in court not only failed to show the 
giving of such notice, but it contradicted any inference of 
notice to the indorser which the plaintiff sought to draw from 
the certificate, and established that the notary had not per- 
sonally sent such a notice, and the clerk whom he had deputed 
to send it was not called and did not testify that she had done 
so. In its opinion, the court said: 


In order to prove that notice of nonpayment was given defendant, 
the plaintiff called Henry H. Bardsley, the notary, as its witness. He 
produced the certificate of protest, or “manifest” as he called it, and 
at first testified generally that notice had been sent by mail to the 
maker, indorser and the bank; but on further examination, he admit- 
ted that the notices were not sent out by him personally, but by one 
of the young ladies who worked in his office, and she was not called to 
testify. Furthermore, he did not know where the notice to the indorser, 
this defendant, was sent. Section 108 of the Negotiable Instruments 
Law, 56 P. S. §§ 230, 231, provides as follows: 

“Where a party has added an address to his signature, notice of 
dishonor must be sent to that address; but if he has not given such 
address, then the notice must be sent as follows: 

“1. Either to the post-office nearest to his place of residence or 
te the post-office where he is accustomed to receive his letters; or, 

“2. If he lives in one place, and have his place of business in an- 
other, notice may be sent to either place; or, 

“3. If he is sojourning in another place, notice may be sent to the 
place where he is sojourning. 

“But where the notice is actually received by the party within the 
time specified in this act, it will be sufficient, though not sent in accord- 
ance with the requirements of this section.” 

The notary was not able to say where it was sent, for he did not 
send it; and the certificate or manifest was wholly silent on the matter. 

Furthermore, the language of the certificate is peculiar and un- 
usual. After certifying to the presentation of the note at the bank 
where it was payable, during the usual business hours, demand and 
refusal of payment—none of which, he testified, on the trial, he had 
actually done—the “manifest” continued: ‘Whereupon I, the said 
Notary, at the request aforesaid, Have Protested and do hereby sol- 
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emnly Protest against all persons and every party concerned therein, 
whether as Makers, Drawers, Drawee, Acceptor, Payer, Endorser, 
Guarantee, Surety, or otherwise howsoever against whom it is proper 
to protest, for all Exchange, Re-Exchange, Costs, Damages and Inter- 
est, suffered or to be suffered for want of Payment thereof: of which 
demand and refusal I duly notify the maker and endorsers thereof by 
mail.” ' 

This was not a certificate that he had notified the -indorser, as re- 
quired by law in order to hold him liable; it is in the present tense—“I 
duly notify”—and signifies an intention to notify in the future, or by 
the certificate itself, rather than the record of an accomplished fact— 
something to be done by him, rather than a certificate of what he had 
done in the matter. 

These facts are wholly different from those in the case of Scott v. 
Brown, 240 Pa. 328, 87 A. 431, 432. In that case the facts were 
stated by the court as follows: “At the trial of an action by the holder 
of a promissory note against an indorser, the plaintiff offered the note 
in evidence, together with the certificate of the notary by whom pro- 
test had been made. It appeared from the certificate that the notary 
had presented the note at the bank where it was payable on the day 
that it was due and demanded payment thereof, which was refused; 
that he had protested it and notified the maker and indorsers of the 
presentation, demand, and refusal. This was followed by proof by the 
notary that, after protesting the note, he handed it to his clerk with 
instructions to mail notices, which he furnished for the purpose to all 
parties to the note to such addresses as he had obtained or had the 
means of obtaining. And by further proof by the notary’s clerk that 
he had within an hour of the dishonor of the note mailed notice of the 
presentation, demand, and dishonor of the note to the defendant at 
Fallsington, Bucks County, Pa., with notice that he would be looked 
to for payment. The defendant offered no testimony but presented a 
request for binding instructions, which was refused, and after verdict 
he moved for judgment non obstante veredicto on the ground that there 
was no proof that Fallsington was the post office to which notice 
should have been sent under the Negotiable Instruments Act of May 
16, 1901, P. L. 194 [56 P. S. § 1 et seq.].” The opinion then con- 
tinued: “The plaintiff could have gone to the jury on his offers of 
the note and the notary’s certificate of protest without further proof, 
and the single question raised by the appeal is whether, having shown 
by his witnesses that the notice was mailed to Fallsington, he was re- 
quired to go farther and prove that this was the proper post office 
to which to mail it under the act of 1901. The act of January 2, 1815, 
6 Smith’s Laws 238 [28 P. S. § 221], which made the certificate of a 
notary evidence of the facts therein contained, was extended by the act 
of December 14, 1854, P. L. (1855) 724 [28 P. S. § 222], so as to in- 
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clude notice to drawers, acceptors and indorsers in respect to the dis- 
honor of bills and promissory notes. It has been uniformly held in our 
cases that the certificate of a notary of notice of protest is prima facie 
evidence of the facts stated therein, and that, im the absence of contra- 
dictory proof, it is conclusive. In Kase v. Getchell, 21 Pa. 503, it was 
said that notice to an indorser is part of the official duty of a notary, 
and, when duly certified and not contradicted or questioned, the pre- 
sumption that always arises in favor of official acts requires us to hold 
that it was given according to law, and in Starr v. Sanford, 45 Pa. 
193, that the act of 1854 makes such a certificate prima facie evidence, 
and unless rebutted it must have a conclusive effect.” The parts which 
we have italicized distinguish that case from this one. 

(1) The certificate of the notary in the present case did not con- 
tain an averment that he had notified the indorser of the nonpayment 
of the note. 

(2) The notary’s clerk did not testify that she had mailed a notice 
of protest or dishonor to the indorser. 

(3) The certificate did not set forth the address of the indorser and 
the notary testified that he did not know to what address notice was 
mailed by his clerk. 

(4) The defendant in this case did testify and denied that any 
notice of protest or dishonor had been received by him. 

(5) The facts contained in the certificate of protest were not of 
themselves sufficient to show that any notice of protest or dishonor had 
been sent to the indorser, or received by him, within the time fixed in 
the statute. 

(6) And the testimony of the notary, so far from supplying the 
defects in the certificate of protest, only established that the notary 
had no personal knowledge on the subject and his want of knowledge 
was not supplied by any other witness. 

Both the Act of 1815 and the Act of 1854 referred to in the opin- 
ion in Scott v. Brown provide that the notary’s certificate shall be 
read and received in all suits in evidence of the facts therein certified ; 
not of facts not certified but attempted to be inferred from those 
facts. And they contemplate and intend that what the notary certifies 
to shall have been done by him. And both acts expressly grant per- 
mission to any party in said suit to contradict, by other evidence, any 
such certificate. 

Our Supreme Court has held that where the notary’s certificate of 
protest, though not required, contains facts showing that the notary 
presented the note at maturity at the place where it was made pay- 
able and demanded payment, which was refused, and that the notary 
thereupon notified the indorser personally, or by mail to a named ad- 
dress, of such presentation, demand and nonpayment, the prima facie 
evidence thus presented is not overcome by a mere denial on the part 
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of the indorser that he received such notice by mail. See DeCoster 
v. Brown, 129 Pa. Super. 283, 284, 285, 195 A. 636, for a 
recital of sufficient facts respecting notice of dishonor to make out a 
case against an indorser. In Zollner v. Moffitt, 222 Pa. 644, '72 A. 285, 
the notary merely testified that she had no recollection apart from the 
certificate of sending notice of protest or dishonor to the defendant 
indorser and it was held that this testimony did not deny or contradict 
the prima facie evidence of the certificate of protest. In the present 
case the notary testified that he did not send such a notice; that one 
of his clerks attended to it, and she was not called to testify. 


The certificate of protest in the present case was very like the 
certificate or manifest in Harr, Sec’y of Banking v. Edsall, 121 Pa. 
Super. 19, at pages 20, 21, 183 A. 67, in that it used the same form, 
“of which demand and refusal I duly notify the maker. . . . and the 
endorsers,” but was not as specific or definite as in that case, for in 
that certificate the endorsers notified were named, but their respective 
addresses were not given. We sustained the entry of judgment non 
obstante veredicto in favor of the defendant in that case, holding, in- 
ter alia, by Parker, J. (121 Pa. Super. at page 22, 183 A. 67) that 
where the notary does not certify that he notified the indorsers, but 
only that his official protest is a notification, there is no presumption 
to go to the jury that such notice of dishonor as is required by law 
to hold him liable was sent to the indorser. While the decision in that 
case turned mainly on another point, whether notice had been sent to 
the indorser at his proper address, it is relevant here, for if the certifi- 
cate had set forth sufficient facts to show that notice of dishonor had 
been given the indorser, judgment non obstante veredicto in his favor 
could not have been entered. 

We are therefore of opinion that the plaintiff failed to make out a 
prima facie case showing that notice of the dishonor of the note, in 
accordance with ‘the statute, had been sent to the defendant indorser; 
that the certificate of protest did not contain facts sufficient to sustain 
a finding that such notice had been sent him, and the notary’s testi- 
mony in court not only failed to show the giving of such notice, but it 
contradicted any inference of notice to the indorser which the plain- 
tiff sought to draw from the certificate, and established that the notary 
had not personally sent such a notice, and the clerk whom he had 
deputed to send it was not called and did not testify that she had done 
so. The testimony of plaintiff’s own witness therefore effectually con- 
tradicted any assumption from the certificate that the notary had 
given notice of dishonor to the defendant. And both the notary and 
his certificate failed to show to what address any notice of protest to 
the indorser given by him to his clerk to mail had been sent, if sent 
il was. 





Claims Against Safe Deposit Companies 


An Address Given by Arnold R. Boyd, Editor of Safe 
Deposit Decisions and Practice, on May 23, 1941, 
Before the National Safe Deposit Convention, 
Buffalo, N. Y. 


I should like in the next few minutes to give you a brief outline of 
the trend of court decisions and legislation dealing with a number of 
safe deposit questions. 

It can be said, I think, that the great majority of the safe deposit 
eases which have been tried and recorded in courts of record, if they 
were analyzed and catalogued according to the topics with which they 
deal, would fall into one or more of the following classifications: 

1. Cases which deal with the obligations and responsibilities of safe 
deposit companies to the state and to public bodies. 

2. Cases which deal with the obligations and responsibilities of safe 
deposit companies to the public as fixed by rules of public policy. 

3. Cases which deal with the obligations and responsibilities of safe 
deposit companies to their box renters, and the deputies, agents and 
representatives of box renters. 

4. Cases which deal with the obligations and responsibilities of safe 
deposit companies in controversies between adverse claimants of the 
contents of safe deposit boxes. 

Many of the cases, of course, fall into more than one of these classi- 
fications. 


Cases Which Deal with the Obligations and Responsibilities of Safe 
Deposit Companies to the State and to Public Bodies 


Two of the outstanding cases which fall into this classification are 
People v. Mercantile Safe Deposit Company, a New York case, and 
National Safe Deposit Company v. Stead, an Illinois case, which are 
reported on pages 80 and 88 respectively of Safe Deposit Decisions and 
Practice. 

The principal point at issue in both of these cases was whether or 
not a safe deposit company, upon the death of a box renter, was obli- 
gated to seal the box and deny access to surviving co-renters or legal 
representatives of the deceased box renter until a waiver had been ob- 
tained from the state inheritance tax authorities. In order to decide 
that question in both actions the courts were compelled to determine 
the relationship between the safe deposit company and its customer, 


513 















514 





THE BANKING LAW JOURNAL 


and the question of whether or not the safe deposit company had such 
possession and control of the contents of the safe deposit boxes as to 
bring it within the meaning of the respective state tax laws involved. 


As you know, two opposing theories with respect to the question 
of ‘‘relationship,’’ as well as to the question of ‘‘possession and con- 
trol’’ of the contents of safe deposit boxes were established by these 
two cases. The National Safe Deposit Company v. Stead case arose in 
Illinois under a state tax statute which was almost identical in phrase- 
ology to the New York tax statute then in effect and under which the 
Mercantile case arose in New York. In the Stead case the court held 
that the relationship between a safe deposit company and its box 
renters was more in the nature of bailor and bailee, and that the safe 
deposit company did have possession and control of the contents of 
safe deposit boxes within the meaning of the Illinois state tax statute, 
and for these reasons was bound to deny access to surviving ¢co-tenants 
or the legal representatives of deceased box renters without first obtain- 
ing a waiver from the local state tax authorities. In the New York 
Mercantile case the decision was just the reverse and the court held 
that the relationship between a safe deposit company and its box 
renters was more in the nature of the relationship of landlord and 
tenant and that the safe deposit company did not have possession and 
control of the contents of safe deposit boxes within the meaning of 
the New York state tax law. 


As a result of these two cases, and other cases not so well known, 
there grew up and still exist two divergent views among the courts 
as to the matter of relationship and custody and control. From my 
study of the matter I believe it can be said that the courts are coming 
more and more, as time goes on, to lean to the landlord and tenant 
theory of relationship. In my opinion, the relationship is more in the 
nature of landlord and tenant than bailor and bailee. 

I should also like to make the observation that safe deposit com- 
panies are more and more coming to phrase their rental contracts in a 
manner so as to specifically create the relationship of landlord and 
tenant, and the courts of course recognize the right of safe deposit 
companies to contract with their customers as to the relationship which 
shall exist between them. 

Under this general classification we also have the so-called ‘‘search 
and seizure’’ attachment and execution laws. I refer you to the cases 
of Carples v. Cumberland Coal and Iron Company, and State v. Rebasti, 
reported on pages 230 and 224 respectively of Safe Deposit Decisions 
and Practice. These two cases deal with the position of safe deposit 
companies under such statutes. 

The trend of the courts under such execution laws is to require 
safe deposit companies to comply with them, and the only special treat- 
ment which the courts grant safe deposit companies under such laws 
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is to require the moving parties to proceed in such manner as will not 
involve safe deposit companies in a breach of their obligation to their 
box renters or co-renters. For example, the courts recognize that safe 
deposit companies have no knowledge of the contents of the boxes of 
their customers and no way of obtaining such knowledge. They also 
recognize that opportunity must be given to the safe deposit companies 
to notify the box renters or co-renters whose boxes are involved. 

A good illustration of the protection afforded safe deposit companies 
in such process actions is Sections 918 and 919 of the New York Civil 
Practice Act. These sections provide that where a safe deposit com- 
pany is served with a warrant of attachment, the company, in lieu of 
permitting the officer serving the warrant to break open the box and 
remove the contents, may give the officer a certificate which in effect 
states that the safe deposit company has in its vaults a box standing 
in the name of the person named in the warrant, but that it has no 
knowledge of the nature of the contents of such box or any means of 
determining the nature of such contents. The officer serving the war- 
rant must, under the law, accept this certificate, and in order for the 
moving party in the litigation to obtain access to the box, he must fur- 
nish the court sufficient proof to enter an order directing the opening 
of the box. The order, of course, protects the safe deposit company. 


Cases Which Deal With the Obligations and Responsibilities of Safe 
Deposit Companies to the Public as Fixed by 
Rules of Public Policy 


Cases which fall into this classification are those which deal with 
the matter of safe deposit companies attempting to stipulate in their 
rental contracts against liability for their own negligent acts or the 
negligent acts of their employees. On this point I refer you to the 
case of Blair v. Riley, and the case of Stevenson v. Columbia Bank of 
Lodi, reported on pages 342 and 323 respectively of Safe Deposit De- 
cisions and Practice. 

These cases, and others like them, show quite definitely that safe 
deposit companies, under the rules of public policy, may not stipulate 
against their own negligence. 

Under this rule of public policy, we also find the courts holding 
that where safe deposit companies represent to the public that their 
vaults are burglar proof and fire proof, such safe deposit companies 
must make good their representations, even though the rental contracts 
themselves contain no such absolute guaranty clause. The courts, in 
other words, hold that safe deposit companies must make good their 
representations and they will not be permitted to hold themselves out 
and represent to the public that they are insurers to the extent indi- 
cated and then escape liability to their customers when a loss occurs 
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through burglary or fire merely because their rental contracts do not 
contain such absolute guaranty clauses. 

I refer you to the case of Haugen v. First National Bank of Poulsbo, 
reported on page 264 of Safe Deposit Decisions and Practice. This case 
clearly sets forth the rules which the courts generally follow on this 
particular matter. 


Cases Which Deal With the Obligations and Responsibilities of Safe 
Deposit Companies to Their Box Renters, and the Deputies, 
Agents and Representatives of Box Renters 


. . . The main point which I wish to stress under this heading is 
that the cases hold, without exception, that safe deposit companies are 
obligated to exercise a very high and exacting degree of care in pro- 
tecting the properties of their box renters. It is coming more and more, 
I believe, to be recognized that safe deposit companies are obligated 
to exercise that degree of care and caution which is followed by the 
best and most efficiently operated safe deposit companies under like 
circumstances. By this I mean that safe deposit companies in any 
particular jurisdiction must measure up to the standards set by the 
better operated companies, and they must provide such protection and 
operate their vaults in such manner and with such safeguards as would 
adequately and effectively protect the properties of customers under 
all reasonable circumstances. .. . 

.. . You will get a clearer picture of the point I am here trying to 
make by reading the cases of Thornton v. Athens National Bank, Hill 
v. Ansted National Bank, Morgan v. Citizens’ Bank of Spring Hope, 
Weber v. Bank of Tracy, Moon v. First National Bank of Benson, 
Young v. First National Bank of Oneida, and Sagendorph v. First Na- 
tional Bank of Philmont, reported on pages 142, 184, 247, 164, 290 
194 and 294 respectively of Safe Deposit Decisions and Practice. 


Cases Which Deal with the Obligations and Responsibilities of Safe 
Deposit Companies in Controversies Between Adverse 
Claimants of the Contents of Safe Deposit Boxes 





Under this classification we find such cases as those which deal with 
gifts of the contents of safe deposit boxes and the rights of surviving 
co-renters to the contents of safe deposit boxes. Very often packages 
or envelopes containing securities or other valuables, which are labeled 
and ear-marked as being the property of certain individuals, are dis- 
covered in safe deposit boxes of decedent box renters. In such cases 
there always arises the question of whether or not the deceased box 
renter actually effected a gift of the properties in such packages to the 
claimant, but the courts always follow the rule that in order to estab- 
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lish a gift the claimant must prove that there was a clear and un- 
equivocal intent manifested by the giver to make the gift in question, 
that there was an acceptance of the gift and that a delivery was effected. 

Delivery of course may be symbolical or actual physical delivery. 
Symbolical delivery may be accomplished by delivering a safe deposit 
box key, with a definite declaration by the giver that it is his intention 
to give the contents or certain contents of the box to the person to 
whom the key is delivered, and the giver must accompany the delivery 
of the key with sufficient authority to enable the person to whom the 
key is delivered to gain access to the box. In other words, the giver 
must clothe the party to whom the gift is made with sufficient power 
and facilities to actually take possession of the property intended to 
be given. This is all necessary in order to effect a gift. Safe deposit 
companies, in such eases, are brought into the controversy more or less 
in the nature of interpleaders. 

There have also been attempts in many instances to insert clauses 
in rental contracts which specify that surviving ¢o-tenants are entitled 
to the contents of safe deposit boxes. Where controversies arise in such 
cases, safe deposit companies of course stand in the relationship of 
interpleader and must deny access to either claimant until they have 
received proper authority from the courts or a consent from the parties 
interested to grant such access. 

I think that it can be said that the courts in all such cases recognize 
the delicate and innocent position of safe deposit companies, and they 
will cause the parties litigant to proceed in such manner as will not 
involve the safe deposit company any more than circumstances compel, 
and they will allow safe deposit companies sufficient time in such cases 
to consult their counsel in order to determine the course of procedure 
which it should follow in order to protect itself or its customers. 

It can also be said that the courts have held quite generally that 
surviving co-tenants do not acquire ownership of the contents of safe 
deposit boxes merely by virtue of joint rental contracts alone. The 
surviving ¢co-renter claimant must, in order to establish ownership of 
such properties, be able to show a clear and unequivocal agreement 
with the deceased co-renter. The joint rental contract, as stated, is not 
of itself sufficient. 

I might say in closing that I very strongly advise against using 
rental contracts as a vehicle for transferring title to contents of safe 
deposit boxes. The rental contract is an agreement between the safe 
deposit company, on the one hand, and the box renters on the other, 
and the safe deposit company is not concerned with transfers of prop- 
erty between the co-renters, and the rental contract therefore should 
not be used for that purpose. Co-renters should transfer properties 
between themselves by agreements between themselves or by wills, and 
the safe deposit company is not a proper party to such documents. 
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In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 
pertaining to the law of banking and negotiable instruments. 




























ESSENTIAL ELEMENTS FOR VALID GIFT OF 
BANK DEPOSIT 


Pomerantz v. Pomerantz, Court of Appeals of Maryland, 19 Atl. 
Rep. (2d) 713 





In order to make a gift inter vivos perfect and complete there 
must be an actual transfer of all right and dominion over it by the 
donor and acceptance by the donee, or by some competent person 
for him, and the transfer of the gift should go into effect at once 
and completely. There is no valid gift inter vivos where there is 
reserved to the donor, either expressly or as a result of circum- 
stances, a power of: revocation or dominion over the subject of the 
gift. 

In this case a father opened a savings account in the name of 
his minor daughter, subject to the order of the father. From time 
to time the father deposited additional amounts in this account, 
during which period he retained the savings deposit book. It was 
held that evidence that the father told his daughter that the de- 
posit would be hers when she reached the age of twenty-one years 
was insufficient to show a perfected and completed gift of the bank 
deposit. The fact that the by-laws of the bank provided that parents 
could make deposits for children and if desired could make deposits 
subject to control of parents or another person as they might desig- 
nate was not authority to uphold deposits as a complete and valid 
gift where other evidence was to the contrary. 


Bill in equity by Ruth Pomerantz against Harry Pomerantz to com- 
pel a surrender to complainant of a bank account alleged to have been 
given to her by defendant. From a decree dismissing the bill of com- 
plaint, the complainant appeals. 

Affirmed. 

Isaac Lobe Straus, of Baltimore (Isador Roman, of Baltimore, on 
the brief), for appellant. 













NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §606. 
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Abram C. Joseph, of Baltimore (Daniel C. Joseph, of Baltimore, on 
the brief), for appellee. 


COLLINS, J.—Harry Pomerantz on July 31, 1931, opened a sav- 
ings account in the Savings Bank of Baltimore with a deposit of $850 
in the name, ‘‘Ruth Pomerantz—Minor, Subject to the order of Harry 
Pomerantz,’’ and deposited after that date at various times additional 
amounts in this account, during which period he retained the savings 
deposit book. Ruth Pomerantz, the appellant, is his daughter and in 
1931 was twelve years of age. On the 24th day of February, 1940, 
the daughter became twenty-one years of age and on that date the 
father withdrew the balance of the account then in the amount of 
$2,085.80 and redeposited this amount in the same bank in a new ac- 
eount: ‘‘Harry Pomerantz, in trust for self and Ruth Pomerantz, joint 
owners, subject to the order of Harry Pomerantz only, balance at the 
death of either to belong to the survivor.’’ Three or four weeks after 
her 21st birthday, Ruth Pomerantz went to the bank with her attorney 
to withdraw this sum of money and was advised that it had been placed 
in a new account and that she could not withdraw it. Subsequently 
she filed a bill in equity against her father asking the court among other 
things to decree the deposit on July 31, 1931, to be an absolute and 
irrevocable gift to the complainant; that the withdrawal on February ° 
24, 1940, and the deposit to the new and separate account be adjudged 


and decree illegal, null, and void; that the complainant be adjudged 
the sole and absolute owner of the money on deposit on February 24, 
1940; that the defendant be required to account to the complainant for 
the full amount of this deposit and be enjoined from disposing of said 
deposit. After taking testimony in open court, the chancellor by de- 


cree dismissed the bill of complaint and the appeal is taken from that 
decree. 


The appellee, Harry Pomerantz, testified that he never carried life 
insurance and in 1926 or 1927 he started depositing money in various 
banks and concentrated it in 1931 in the Savings Bank of Baltimore 
in an account in the name ‘‘Ruth Pomerantz—Minor, Subject to the 
order of Harry Pomerantz.’’ He stated that he told his daughter when 
she was little that he had some money put away for himself in case of 
emergency, that if she wanted an education of some kind or if she 
gets to be of age and wants to get married for a dowry of some kind 
it wouid help, but he never said anything about gifts or anything like 
that. The daughter, Ruth, testified that she heard her father say when 
she reached the age of twenty-one years, the money would be hers. 
The mother, Lena Pomerantz, testified that the appellee told her that 
when Ruth became twenty-one years of age that she would be able to 
draw the money out herself. It also appears from the testimony that 
the appellee and his wife, Lena, had been separated and that she had 
instituted a suit against her husband for alimony and support of the 
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two children; that a decree was passed on February 27, 1940, requiring 
Harry Pomerantz to pay his wife money for the support of herself and 
of her minor son, The daughter, Ruth, having arrived at the age of 
twenty-one on February 24, 1940, no provision was made for her sup- 
port. Ruth testified for her mother in that case. It is admitted that 
none of this money was deposited by Ruth or earned by her. It is not 
disputed that the appellee always retained possession of the bank pass 
book. 


The question for our decision is, whether the deposit in the name 
‘*Ruth Pomerantz—Minor, Subject to the order of Harry Pomerantz,’’ 
was a perfected and completed gift. There is no contention by the 
appellant that a trust was thereby created. The appellant relies mainly 
on the case of Gardner v. Merritt, 32 Md. 78, 3 Am. Rep. 115, but 
without repeating the facts of that case, we see very little similarity to 
the instant case on the facts. It has been decided frequently by this 
court to make a gift inter vivos perfect and complete there must be an 
actual transfer of all right and dominion over it by the donor and 
acceptance by the donee, or by some competent person for him, and 
that the transfer of the gift should go into effect at once and com- 
pletely. If the transfer is to be at a future time, it is only a promise 
without consideration and cannot be enforced either at law or in equity. 
The law will not recognize a gift where there is reserved to the donor, 
either expressly or as a result of circumstances, a power of revocation 
or dominion over the subject of the gift. There can be no locus poeniten- 
tiae, and there is a locus poenitentiae when the,supposed donor may 
at any moment undo what he has done. The donor must have done 
everything which it was possible for him to do to complete and perfect 
the gift. Murray v. Cannon, 41 Md. 466; Taylor v. Henry, 48 Md. 550, 
30 Am. Rep. 486; Gorman v. Gorman, 87 Md. 338, 39 A. 1038; Savings 
Bank v. McCarthy, 89 Md. 194, 198, 42 A. 929; Whalen v. Milholland, 
89 Md. 199, at page 201, 43 A. 45, 44 L. R. A. 208; Brewer v. Bowersox, 
92 Md. 567, 570, 48 A. 1060; Brooks v. Mitchell, 163 Md. 1, 11, 161 A. 
261, 84 A. L. R. 547; Pope v. Safe Deposit & Trust Co., 163 Md. 239, at 
page 249, 161 A. 404. The evidence of every element necessary should 
be clear and convincing. Schenker v. Moodhe, 175 Md. 193, at page 
197, 200 A. 727. The delivery must be actual or constructive, in either 
case it must divest the donor completely of any dominion or control over 
it and transfer such dominion. Brooks v. Mitchell, supra; 5 Michie on 
Banks and Banking, Sec. 86. Particularly is delivery of the pass book 
necessary when the deposit is made in a savings bank, by the rules of 
which the book must be produced at the bank before the deposit can be 
withdrawn. Whalen v. Milholland, supra. The fact that the by-laws 
of the bank provided ‘‘Guardians may deposit for the benefit of their 
wards and parents for their children, and if desired at the time of 
the deposit they may make the same subject to the control of said 
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guardian or parent or other person as they may designate,’’ is not 
authority to uphold a gift where other evidence is to the contrary. 

Applying the above principles of law so frequently stated by this 
court to the facts of the instant case, there is not proof of intent on the 
part of the appellee to perfect and complete the gift or of the actual 
completion of the gift. The appellant’s own testimony that the gift 
was to be hers when she was twenty-one years of age is not evidence 
of a perfected gift at the time the deposits were made. The fact that 
the father undid what he had previously done is direct evidence of 
locus poenitentiae. The appellee had not done everything necessary 
to perfect and complete the gift at the time of appellant’s majority 
when appellant claims it became her absolute property. The decree 
must be affirmed. 


REQUIREMENTS OF NEGOTIABILITY IN 
PROMISSORY NOTE 


Nicholaras v. Stewart, Supreme Court, 25 N. Y. Supp. (2d) 157 


Without designating the name of any payee, a promissory note 
was made payable in the following manner: ‘*I promise to pay to 
the order of —.’’ It was held that the note was not negotiable 
since it was not payable to order. Since there was nothing on the 
face of the note to indicate intention, actual or implied, of the maker 
to put in circulation a bearer instrument, the note was not made a 
negotiable instrument payable to bearer by virtue of a blank indorse- 
ment. Under the Negotiable Instruments Law, an instrument to be 
negotiable must be payable to order or to bearer, and instrument is 
payable to order where it is drawn payable to the order of a spe- 
cified person or to him or his order, and payee must be named or 
otherwise indicated therein with reasonable certainty. 


Action by Anastasios Nicholaras against Charles R. Stewart and 
another, to determine conflicting claims of two defendants to certain 
moneys admittedly owed by the plaintiff, tried before the court sitting 
without a jury. 

Judgment in accordance with opinion. 

Lloyd C. Anderson, of Binghamton (Nathan W. Hankin, of Bing- 
hamton, counsel present), for plaintiff. 

Charles R. Stewart, of Binghamton, for defendant Stewart. 

Hinman, Howard & Kattell, of Binghamton (Lawrence Abrams, of 
Binghamton, counsel present), for defendant McCray Refrigerator Co. 


NOTE —For similar decisions see Banking Law Journal. Digest (Fifth 
Edition) §§931, 954. 
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DEYO, J.—The plaintiff herein seeks a determination of the con- 
flicting claims of the two defendants to certain moneys which the plain- 
tiff admits he owes and stands ready to pay to one or the other of the 
claimants. 

The defendant McCray Refrigerator Company, hereinafter referred 
to as McCray, bases its claim on a conditional sales contract which con- 
cededly the plaintiff executed on or about October 14, 1938, covering 
certain refrigerator equipment delivered to the plaintiff by McCray on 
or about November 28, 1938. The plaintiff Stewart bases his claim on 
a series of promissory notes given by the plaintiff to one Temponeras, 
a distributor for McCray, all dated November 29, 1938, and due at 
monthly intervals thereafter, which notes Stewart alleges he purchased 
at a substantial discount from one Constandy, who was a stranger to 
the original transaction, and whose possession of the notes is not ex- 
plained. 

It seems that after the contract was signed and at about the time 
the equipment was delivered, Temponeras induced the plaintiff, who 
could neither read nor write, to execute twenty-four promissory notes 
which purported to cover the twenty-four monthly payments provided 
for under the contract. Temponeras told the plaintiff that the notes 
were required by McCray. This it appears was not true. At the time 
the notes were signed and at the time they were produced in court, the 
name of the payee was blank. What Temponeras did with the notes 
does not appear except by inference, but at any rate McCray never re- 
ceived them and ultimately they appeared in Stewart’s hands. Stewart 
is a practicing attorney and as he says, is not in the banking business. 
He maintains that he took them from Constandy to satisfy a claim 
which he had against Constandy for legal services, paying some cash to 
boot. On January 10, 1939, Temponeras sent McCray $300 to apply 
on plaintiff’s account, which took care of the account for some nine or 
ten months in advance and therefore McCray’s suspicions were not 
aroused until October or November, 1939, when it first learned of the 
existence of the notes and notified the plaintiff to make no further pay- 
ment to anyone but itself. During this period the plaintiff did pay 
eleven of the notes substantially as they became due, the last three pay- 
able in August, September and October, 1939, being paid to Stewart 
The total amount paid thereon was $308.99. 

There is nothing before the court which in any way affects the valid- 
ity of the conditional sales contract or the obligation of the plaintiff to 
McCray to pay the unpaid balance for the equipment which he pur- 
chased. The sole question seems to be whether or not the plaintiff is 
also liable on the notes which he acquired. 

These notes were not negotiable instruments within the intent and 
meaning of the Negotiable Instruments Law. Identical in form except 
as to the due date, the notes were as follows: 
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“No -—— Endicott, N. Y. , 1938. $28.09 


‘‘One month after date I promise to pay to the order of 
Twenty-eight and nine/100 Dollars at the Endicott Trust Company of 
Endicott, N. Y. 

‘‘Value Received with Interest 

‘‘Witness to Mark: 

‘*(Signed) Anastasios Nicholaras.’’ 


Section 20 of the Negotiable Instruments Law provides in part: ‘‘ An 
instrument to be negotiable must conform to the following requirements : 
. . . 4. Must be payable to order or to bearer.’’ Section 27 of the 
Negotiable Instruments Law provides that an instrument is payable 
to order ‘‘where it is drawn payable to the order of a specified person 
or to him or his order,’’ and that ‘‘the payee must be named or other- 
wise indicated therein with reasonable certainty.’’ 

Clearly, the notes in issue cannot be construed as payable to order 
since no payee was designated and so the courts have held in substan- 
tially similar cases. Hilborn v. Pennsylvania Cement Co., 145 App. 
Div. 442, 129 N. Y. 8S. 957; Douglass v. Wilkeson, 6 Wend. 637; Moore 
v. Vaughn, 167 Miss. 758, 150 So. 372; Brannan’s Negotiable Instru- 
ments Law, pp. 125 and 203; see also Evertson v. National Bank of 
Newport, 66 N. Y. 14, at page 18, 23 Am. Rep. 9. But, says defendant 
Stewart, these are instruments payable to bearer, because in the words 
of Section 28, subdivision 5, of the Negotiable Instruments Law, ‘‘The 
only or last indorsement is an indorsement in blank.’’ The court. can- 
not agree with this somewhat novel contention. There is nothing on 
the face of the instrument to indicate any intention, actual or implied, 
on the part of the maker to put in circulation a ‘‘bearer instrument.’’ 
Furthermore, to uphold such a contention would be to say in effect that 
any instrument, regardless of how non negotiable it might be on its 
face, could be transformed, ipso facto, into a negotiable instrument by 
means Of a blank endorsement by any person who came into possession 
thereof. 

Our sister States under statutes similar to our own have specifically 
held that a blank endorsement does not render an otherwise non nego- 
tiable instrument negotiable. Foley v. Hardy, 122 Kan. 616, 253 P. 
238, 50 A. L. R. 422; Wettlaufer v. Baxter, 137 Ky. 362, 371, 125 S. W. 
741, 26 L. R. A., N. S., 804. It seems to the court any other decision 
would work havoe with our law of commercial paper. If these notes 
be not negotiable, it of course follows that they are subject to the original 
defenses which obviously in this case would be sufficient to defeat a 
recovery thereon. 

Even though we assume that the notes in question were negotiable 
instruments, still the defendant Stewart cannot hold the plaintiff liable. 
It is apparent that Temponeras obtained the notes, or a least nego- 
tiated them, in a fraudulent manner and the plaintiff would have a 
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good defense on the merits in any proceeding wherein he might seek 
to recover thereon. This defense would not be available as against 
Stewart if he is a holder in due course. Negotiable Instruments Law, 
§§ 96 and 97. A holder in due course is by statute, Negotiable Instru- 
ments Law, § 91, one who has taken the instrument under the condition, 
among others, ‘‘that it is complete and regular upon its face.’’ Such 
was not the case here. The rule is stated in 8 Am. Jur. 130, as follows: 
**. . . One is not a holder in due course where he takes an instrument 
containing omissions, preventing it from being complete on its face, such 
as, . . . the omission of the name of a payee.”’ 

Also in 10 C. J. S., Bills and Notes, § 328, p. 826, it is stated: ‘‘The 
purchaser who takes a negotiable instrument with unfilled blanks is put 
on inquiry and may not become a holder in due course. Where the 
name of: the payee is left blank, the purchaser is put on inquiry as to 
defects or defenses. . . .’’ 

In Brannan’s Negotiable Instruments Law, 6th Ed., p. 241, the rule 
is given as follows: ‘‘The purchaser of a negotiable instrument with an 
unfilled blank is put upon inquiry as to the authority of the person 
intrusted with the complete instrument.’’ The reported cases of our 
sister States where a similar statutory requirement is in force substan- 
tiate this rule. Tower v. Stanley, 220 Mass. 429, 107 N. E. 1010; Mun- 
roe v. Stanley, 220 Mass. 438, 107 N. E. 1012; Stone v. Sargent, 220 
Mass. 445, 107 N. E. 1014; Moore v. Vaughn, 167 Miss. 758, 150 So. 
372; Stout v. Eastern Rock Island Plow Co., 202 Ind. 517, 176 N. E. 
844, 75 A. L. R. 1386; Columbia River Door Co. v. Timms, 127 Or. 
227, 271 P. 607. The decisions of our own State indicate a similar 
result. Such has been the holding where the notes were blank as to date, 
time or place of payment and amount. Davis Sewing Machine Co. v. 
Best, 105 N. Y. 59, 11 N. E. 146; Ledwich v. McKim, 53 N. Y. 307; 
Hunter v. Allen, 127 App. Div. 572, 111 N. Y. S. 820; Dumbrow v. 
Gelb, 72 Mise. 400, 130 N. Y. S. 182. 

The court fails to perceive any logical reason why a different rule 
should be applied where the instrument is blank as to the name of the 
payee. Since the defendant Stewart is not the holder in due course, 
he holds the notes in question subject to the same defenses as if they 
were non negotiable. Negotiable Instruments Law, § 97. 

Section 33 of the Negotiable Instruments Law, relating to the cir- 
cumstances under which blanks in negotiable instruments may be filled 
in by the person in possession thereof, is of no avail to the defendant 
Stewart, since the blanks never in fact were filled in. Moreover, the 
notes were not negotiated after completion to a holder in due course 
and consequently the blanks could only have been filled in in accord- 
ance with the authority given by the plaintiff, which obviously could not: 
have been the case here. Union Trust Co. of New Jersey v. MecCrum, 
145 App. Div. 409, 129 N. Y. S. 1078, affirmed 207 N. Y. 721, 101 N. E. 
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1124; Farmers’ National Bank v. Thomas, 79 Hun 595, 29 N. Y. 8S. 837; 
Leonard v. Jaceard, Sup., 13 N. Y. S. 2d 688, 689; Equitable Trust Co. 
of New York v. Lyons, 72 Mise. 49, 129 N. Y. 8. 79. 

It seems to the court to be unnecessary to discuss either the question 
of burden of proof or the good faith of the defendant Stewart. 

If the court understands the evidence correctly, the contract price of 
the equipment was $1,002, less a credit allowance of $261, or $741. The 
plaintiff paid $62.50 at the time the contract was executed, which left 
a balance of $678.50. Since that time he has paid eleven of the notes 
of $28.09 each, or $308.99 to the defendant McCray’s representative, 
or to someone who was able to collect the money because of the fraud 
of that representative. With this amount the plaintiff should be credited. 
Therefore, there remains a balance of $369.51 due from the plaintiff to 
the defendant McCray under the contract. 

Judgment will be rendered as follows: 

1. Declaring that the indebtedness represented by the conditional 
sales contract and the promissory notes be deemed a single indebtedness 
owing to the defendant McCray. 

2. Determining that defendant McCray has a lien on the equipment 
purchased to the extent of the unpaid balance thereon. 

3. Determining that the remaining notes in the hands of defendant 
Stewart are null and void and enjoining the defendant Stewart from 
negotiating, transferring or enforcing said notes and directing that the 
same be delivered up and cancelled. 

No costs will be awarded. 

Submit decision in the form required by Section 440 of the Civil 
Practice Act and in accordance with the foregoing. 


RETENTION OF CHECK BY CREDITOR 


Hartford Accident & Indemnity Co. v. Morgan, Court of Appeals of 
Ohio, 32 N. E. Rep. (2d) 425 


A livestock commission agent selling hogs deducted charges and 
commissions from the proceeds and then issued a check to the seller 
for the balance. The seller retained possession of the check from 
April 29, 1930 until after the receiver was appointed for the com- 
mission agent on January 18, 1932. It was held that the surety on 
the bond, guaranteeing faithful performance by the commission 
agent of all obligations created or incurred by the agent, was liable 
for the amount due the seller of the hogs, since the commission agent 
was not released by the seller’s delay in presenting the check for 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1258. 
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payment. The retention of the check by the seller did not have the 
effect of extinguishing the debt of the commission agent. Only in 
the event of failure of the bank upon which the debtor’s check is 
drawn is the debtor released and then only to the extent of his loss. 





Action by Felix Morgan against the Hartford Accident & Indemnity 
Company, surety on a bond given by J. W. Doran & Company as a live- 
stock commission agent to recover unpaid balance of proceeds of sale of 
hogs. To review a judgment of the Court of Common Pleas dismissing 
a judgment of the Municipal Court in favor of the defendant and 
rendering final judgment in favor of the plaintiff, defendant brings 
error. 

Affirmed. 

Dinsmore, Shohl, Sawyer & Dinsmore, of Cincinnati, for plaintiff 
in error. 
Clark & Robinson, of Cincinnati, for defendant in error. 
































MATTHEWS, J.—This proceeding in error presents to this court for 
review a judgment of the court of Common Pleas of Hamilton County, 
reversing a judgment of the Municipal Court of Cincinnati in favor of 
the plaintiff in error and rendering final judgment in favor of the 
defendant in error. It will be seen therefrom that the parties stand in 
the inverse order to that occupied by them in the Municipal Court. 
They will be referred to in this opinion by their original titles. 

The defendant, the Hartford Accident & Indemnity Company, was 
surety upon a bond given by J. W. Doran & Company as a live stock 
commission agent or market agency under and in accordance with the 
terms of the Packers and Stockyards Act of 1921, 7 U. S. C. A. § 181 
et seq. The condition of the bond was that: ‘‘ ... if all obligations 
created or incurred by said Principal as a market agency defined in, and 
registered and doing business as such, under the Packers and Stockyards 
Act, 1921, are faithfully and promptly performed, then this bond shall 
be null and void, otherwise to remain in full force and effect. Such 
obligations include (but are not limited by) the faithful and prompt 
accounting for and payment of the proceeds of sale of live stock received 
for sale by such market agency for or on account of the owner or con- 
signor, and all agreements for the purchase and/or sale of live stock, 
together with all charges properly assessable against such live stock or 
arising in connection with or on account of the handling, purchase 
and/or sale thereof.’’ 

On April 29, 1930, the plaintiff, Felix Morgan, delivered hogs to 
J. W. Doran & Company for sale. Doran & Company sold the hogs 
and after deducting charges and commissions there remained a balance 
of $265.90 due the plaintiff for which amount Doran & Company gave 


the plaintiff its check. At this point, we quote from the agreed state- 
ment of facts: 
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‘‘Welix Morgan took said check but neglected to cash or deposit it 
for collection, retaining it in his possession from the 29th day of April, 
1930, to. . . the present time.... 

‘‘Felix Morgan did not cash, deposit or present said check for pay- 
ment until approximately January 20th, 1932, nor did he communicate 
in any manner whatsoever with J. W. Doran & Company or anyone on 
its behalf about said check.’’ 


It is conceded that the check would have been honored had it been 
presented at any time prior to January 18, 1932, upon which date a 
receiver was appointed for Doran & Company; that the check was pre- 
sented shortly thereafter and dishonored and that it has never been paid. 

This action is upon the bond to recover the unpaid balance of the 
proceeds of the sale of the hogs. 

The defendant entered a general denial, but it is conceded that it 
signed the bond as surety and that all the conditions entitling the plain- 
tiff to recover have been performed, and that the defendant is liable on 
the bond unless the plaintiff’s receipt and retention of the check for the 
time and under the circumstances precludes a recovery by him. 


There is no conflict in Ohio or elsewhere that the giving of his check 
by a debtor is not, in the absence of an express or implied agreement, a 
payment or discharge of the debt. 31 Ohio Jur. 184. Payment is, of 
course, an affirmative defense. No such defense was alleged and the 
evidence has no tendency to prove either an express or an implied 
agreement to accept the check as payment. It is clear that Doran & 
Company still owe Felix Morgan the net amount realized by the sale of. 
his hogs by them as his market agency as defined in the Packers & 
Stockyards Act. The retention of the check did not have the effect of 
extinguishing the original debt. Only in the event of failure of the 
Bank upon which the debtor’s check is drawn is the debtor released 
and then only to the extent of his loss. The drawee bank did not fail. 
Now is their surety released notwithstanding Doran & Company remain 
liable? It will be seen from a reading of the condition of the bond that 
the surety bound itself generally as surety for the faithful performance 
by Doran & Company ‘‘of all obligations created or incurred by said 
principal as a market agency’’ and specifically but without limiting the 
general provision, it obligated itself for ‘‘the faithful and prompt 
accounting for and payment of the proceeds of sale of live stock.’’ Now 
the indebtedness of Doran & Company to Morgan for the hogs remaining 
unpaid, it would seem that there existed the identical situation described 
in the bond and that the defendant would be liable. The burden placed 
upon the plaintiff by the defendant’s general denial has been sustained 
and the defendant’s liability fixed unless there appears some release or 
discharge of the obligation. No such release or discharge was pleaded 
but the receipt and retention of the check was presented in the trial 
court as a bar to recovery. It is urged here. 
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Principal reliance is placed upon the case of Fegley v. McDonald, 
80 Pa. 128. If the assumptions of the court in that case are accepted, 
it is easily distinguishable from the case at bar. According to the 
assumptions, the principal debtor gave his check to the obligee in the 
bond and it transferred the check to its creditor that held it for an 
unreasonable time before presenting it for payment. In the meantime, 
the drawer’s deposit had been appropriated by the bank to satisfy a 
debt to it, and it, therefore, refused to honor the check when it was 
presented. If the check had been presented within a reasonable time, it 
would have been honored. The result was that so far as the obligee in 
the bond was concerned its debt to its creditor had been paid, or, at 
last, it had been released therefrom by the delay in presenting the 
check. Had it done nothing it would have suffered no loss. Whatever 
loss that would have resulted from the non-payment of the check would 
have fallen upon the ereditor of the obligee and not on the obligee. 
Instead, however, it (the obligee) voluntarily paid the amount of the 
debt to its creditor and then sought to recover the amount from the 
surety on the bond. That the court recognized that the obligee’s loss 
resulted from its voluntary affirmative act as distinguished from mere 
non-action or indulgence is shown from the opinion at pages 130 and 
131 of 89 Pa., which we quote: ‘‘A check is generally designed for 
immediate payment and not for circulation. It is the duty of the holder 
to present it for payment as soon as he reasonably may, and if he does 
not, he keeps it at his own risk. The Girard Lodge accepted it as a 
payment from Rose. In like manner the Grand Lodge accepted it from 
the subordinate Lodge. In order to charge the latter by reason of the 
non-payment, it should have been presented for payment within a 
reasonable time. Had it been so presented it would have been paid. 
A delay of seven days was an unreasonable time. While so holding the 
check unpresented, the Grand Lodge had no legal claim against the 
Girard, nor the latter against the surety of Rose. When it was pre- 
sented and dishonored, it was too late for the Grand Lodge to cast the 
loss which it had sustained through its own default on the Girard, and 


for the latter by voluntarily paying the check, to impose a legal liability 
therefore on the defendant.’’ 


It is expressly provided by section 8291, G. C., that the drawer of a 
check is discharged from liability ‘‘to the extent of the loss caused by 
the delay.’’ That was the rule in the absence of the statute. Wileman v. 
King, 120 Miss. 392, 82 So. 265, 5 A. L. R. 584; Honingfort v. Vehmann, 
2 Ohio St. & C. P. Dec. 151; Hodgson v. Barrett, 33 Ohio St. 63, 31 
Am. Rep. 527; Henderson Chevrolet Co. v. Ingle, 202 N. C. 158, 162 
S. E. 219, 88 A. L. R. 477; Brannan on Negotiable Instruments, 5th Ed., 
1045 and 1046. 


The drawer then is not released. Doran & Company suffered no 
loss by the failure to present the check. Is their surety in any better 
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position? The general rule on the subject of the effect of passiveness 
of the creditor upon the liability of the surety is stated in 38 Ohio Jur. 
515 and 516, as follows: ‘‘Ordinarily, mere inaction, without the absence 
of some positive or affirmative act, or passiveness on the part of the 
ereditor will not discharge the surety unless he omits to do, when 
required by the surety, what the law or his duty enjoins him to do or 
unless he neglects, to the injury of the surety, to discharge his duty in 
any matter in which he occupies the position of a trustee for the surety. 
And mere negligence or non-performance by the creditor or obligee of 
some act which might have benefited the surety will not, in the absence 
of some express covenant or condition discharge a surety; the neglect 
must be of some duty owing to the surety.’’ 

If the surety was dissatisfied with the failure of the creditor to pre- 
sent the check and desired to compel the payment it could have main- 
tained an action against Doran & Company to compel payment. Section 
12206, G. C. 

By the terms of the bond itself, it could be terminated. upon giving 
ten days’ notice. 

The record presents a case of liability for breach of the condition of 
the bond and no evidence of any defense thereto. 

For these reasons, the judgment of the court of common pleas is 
affirmed. 


RESTRICTIVE PROVISION PROTECTING 
CO-MAKERS OF NOTE 


Wood v. Eminger, Supreme Court of New Mexico, 107 Pac. Rep. 
(2d) 557 


Where a note provided that it was not binding on any of the 
signers until signed by not less than ten men, it was held that this 
provision protected the signers from a premature, or any, delivery 
or negotiation of the note until ten co-makers had joined in carrying 
the burden. 

In this case the note contained the following provision: ‘‘This 
note is not binding until signed by not less than ten men.’” When 
the note contained seven signatures one of the makers delivered it 
to plaintiff and secured title and possession to an automobile. 
Within a short time the automobile was wrecked and almost com- 
pletely destroyed. The signer who had obtained the car for the note 
immediately circulated anew the said note and secured three addi- 
tional signers. He then returned the note to plaintiff with the ten 
signatures. Plaintiff then attempted to enforce the note against the 
ten signers. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §383. 
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The court found that there was no evidence to indicate a limited 
or conditional delivery of the note in this case. The delivery was 
unconditional. Plaintiff took it in complete payment for the car 
then sold and delivered. Obviously he took a note incomplete and 
irregular upon its face. Not only was the note of such a character that 
plaintiff could not rely upon a status of a bona fide holder in due 
course, but was void and wholly unenforceable from the moment of 
its negotiation and delivery in violation of the plain language of the 
restrictive clause contained therein. 


Suit by L. M. Wood against Paul Eminger and others on a note. 
From judgment for plaintiff, Paul Eminger and others appeal. 

Judgment reversed with directions. 

G. L. Reese, Sr., of Roswell, and Howard F. Houk, of Clovis, for 
appellants. 

Wesley Quinn, of Clovis, for appellee. 


MARBY, J.—For convenience we refer to appellee Wood as plain- 
tiff and appellants as defendants, the same as they were designated in 
the court below. 

Plaintiff Wood filed suit against some ten defendants, seeking recovy- 
ery upon a promissory note in the sum of $715 less a credit of $213, 
given through the salvage of an automobile in question which was 
wrecked very soon after purchase. The defendants, answering, deny 


liability for the reasons and upon the grounds hereinafter shown, and 
upon motions for instructed verdicts on the part of plaintiff and defend- 
ants the trial court took the case from the jury, made findings of fact 
and conclusions of law and gave judgment for plaintiff. Seven of the 
defendants appeal. 

The defendants, one Joe Bartlett and nine others, had signed a 
promissory note on or about the first of January, 1934, in the principal 
sum of $715 for the purpose of securing credit for the said Bartlett in 
an effort to re-establish and promote a farm organization newspaper in 
Curry County, which plaintiff contends included the purchase of an 
automobile for the use of Bartlett. The note was in the conventional 
form except that the concluding paragraph carried this proviso: ‘‘that 
this note is not binding on any of the signers until signed by not less 
than ten men.’’ 

Bartlett, the first signer, interested himself in circulating a note, 
payable to plaintiff, among his friends of the neighborhood who were 
interested in the farm association, and secured thereon seven names 
including his own. He delivered the note to plaintiff and secured there- 
for'an automobile with title and possession going to him, the said Bart- 
lett. Within a short time after the delivery of the note, probably 
within two or three days, the automobile so purchased was wrecked 
and almost completely destroyed by Bartlett, who immediately, and with 
the consent or procurement of plaintiff Wood to whom the note had 
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previously been negotiated, circulated anew and the said note and 
secured three additional signers thereto. The additional signers were 
secured in an obvious effort to have the required ten names thereon, 
and were secured without reference to the signers’ financial worth or 
liability. The three names so later secured were of persons who were 
in fact insolvent. 

In addition to this, after the note had been signed by seven of the 
co-makers, and possibly, though not certainly, was in the hands of 
plaintiff Wood, Bartlett, or plaintiff, permitted one of the seven earlier 
signers one J. O. Page, to have his name stricken and withdrawn from 
the note. 

The question presented is, whether all signers of the note were not 
absolved from liability because of the following alleged circumstances : 
(a) The note was delivered while incomplete upon its face in that it con- 
tained less than the required ten signatures; (b) the name of Page was 
stricken and the note thus altered after its execution and delivery to 
plaintiff; and (c) as to the last three signers, there was no considera- 
tion moving to those whose names were so secured after the delivery 
or completed negotiation of the note. 

It is undisputed, and the court so found, that when the note was 
delivered to plaintiff and the automobile then and there sold and de- 
livered to the said Bartlett, it contained only seven signatures, some 
of which signers, including the said Page whose name was thereafter 
stricken, being financially responsible. It is equally clear that the name 
of Page was stricken from the note while it was in the possession of 
plaintiff, or that plaintiff at least knew the name had been stricken after 
the signing. The evidence and findings of the court also support de- 
fendants’ contention that the three additional signatures hereinbefore 
referred to were secured by Bartlett with the knowledge and consent of 
plaintiff, if not in fact at plaintiff’s direction. It does not appear any- 
where that any of the earlier seven signers of the note knew at the 
time of the transaction by which the additional three signers were se- 
cured, that the note had been delivered to plaintiff in the first instance 
without the ten signatures as called for, or, that the name of Page had 
been stricken. 

Plaintiff apparently concedes that the condition of the note was not 
met until ten signatures had been secured, but urges that under the 
circumstances here present the negotiations were not necessarily com- 
pleted with the first delivery to plaintiff and that as agent for the other 
signers, Bartlett had implied authority to complete the note, even after 
its delivery, and that, in any event, the other signers could not, under 
the circumstances, complain of either the striking of the name of Page 
or the ‘addition of the three signatures after delivery. 


If we understand plaintiff’s position he would urge that the note 
became binding when Bartlett secured ten signatures, regardless of 
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whether such were secured before or after delivery. He overlooks the 
rule that after unconditional delivery (conceding it to be a note which, 
under its terms, was ripe for delivery) the contract becomes complete 
and irrevocable. Obviously the stipulation in the note was to protect 
other signers from a premature, or any, delivery or negotiation thereof 
until ten co-makers had joined in carrying the burden. 

None of the signers were assured of: any particular signers being 
secured, or that any of them would be financially responsible, plaintiff 
points out. Ten signatures of any men would satisfy the condition of 
the note; and whether they signed before or after the note was nego- 
tiated for the automobile and the trade completed would not be ma- 
terial. We cannot follow that reasoning, however. _ 

Certainly, it cannot be said that, under the facts, plaintiff is a holder 
in due course. Defendants question whether a payee may, in any event, 
be such a holder; and there is authority both ways upon the question, 
which, however, does not become important here. See Se¢. 375-378, 
8 Am. Jur. 113, Bills and Notes. 


We take up first the point whether the note was valid at the time 
it was delivered to and accepted by the plaintiff. The court found 
that the note, when prepared, was made payable to plaintiff. Defend- 
ants strenuously dispute this fact in their general charge of fraud and 
bad faith on the part of Bartlett. But there is substantial evidence to 
support the court’s finding in this respect. The court found, with ample 
evidence to support it, that upon the delivery of the note, plaintiff 
delivered the automobile to Bartlett ‘‘and accepted the note in payment 
thereof.’’ The plaintiff had notice of the condition burdening the note. 
It was plainly written therein. It is not claimed that plaintiff talked 
with any signers except Bartlett prior to the delivery of the note. 
He is bound by what the note upon its face discloses and nothing more. 
His rights are likewise limited thereby. 


The following rule is stated in 10 C. J. S., Bills and Notes, § 81, 
page 519: ‘‘When the instrument has been actually unconditionally 
delivered, it becomes a present and complete contract, and the act of 
delivery is not revocable.’’ There is no evidence in the record to in- 
dicate a limited or conditional delivery in the case at bar. The delivery 
was unconditional. ‘Plaintiff took it in complete payment for the car 
then sold and delivered. Subsections I and IV of See. 27-158, N. M. 
Comp. Laws 1929, provide when the holder of an instrument is con- 
sidered a holder in due course, where it is said in speaking of the in- 
strument: ‘‘I. That it is complete and regular upon its face; ... IV. 
That at the time it was negotiated to him he had no notice of any 
infirmity in the instrument or defect in the title of the person negotiat- 
ing it.’’ ; 

Can it be said that plaintiff took the note in question without notice 
of the glaring infirmity of incompleteness? Was the note in fact ‘‘com- 
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plete and regular upon its face?’’ Obviously plaintiff took a note 
incomplete and irregular upon its face. Not only was the note of such 
character that plaintiff could not rely upon a status of bonafide holder 
in due course, but was void and wholly unenforcible from the moment 
of its negotiation and delivery in violation of the plain language of 
the restrictive clause contained therein. 

See Key v. Usher, 99 S. W. 324, 30 Ky. Law Rep. 667; Hakes v. 
Russ, 6 Cir., 175 F. 751, 99 C. C. A. 327; McKnight v. Parsons, 136 
Iowa 390, 113 N. W. 858, 22 L. R. A., N. S. 718, 125 Am. St. Rep. 265, 
15 Ann. Cas. 665; American National Bank v. Kerley, 109 Or. 155, 
220 P. 116, 32 A. L. R. 262; Swanke v. Herdeman, 138 Wis. 654, 120 
N. W. 414; First National Bank of Rigby v. Campbell, 39 Idaho 736, 
230 P. 43. But, even were such infirmity not fatal to plaintiff’s case, 
which it is, the point now to be discussed would be. 

Were all prior signers upon the note discharged by the release of 
Page from his liability thereupon? The four found upon substantial 
supporting evidence that the cancellation of Page’s name from the note 
was without the knowledge, consent or procurement of any of the other 
signers. It clearly appears that when Page came to Bartlett and asked 
that his name be taken from the note, Bartlett took him to plaintiff, 
to whom the note had been delivered, and that plaintiff produced the 
note and exhibited it with the observation that ‘‘I will show you it’s 
off.’’ It does not appear when the name was stricken, whether before 
or after its delivery, except that it was stricken after the first seven 
signers had affixed their signatures. Obviously one or more of the 
signers may have relied upon the signature of Page, a financially re- 
sponsible person, in themselves agreeing to become signers thereon. De- 
fendant Smith, a party to the note, in fact testified that he relied upon 
the Page signature already affixed, in himself becoming a party to the 
obligation. 

The release of one codebtor releases the other codebtors, and the 
rule likewise applies to a release of one or more—less than all—of the 
obligors on a promissory note. 8 Am. Jur., Sec. 784, page 439. This 
was the rule before, as well as after, the adoption of the Uniform Nego- 
tiable Instruments act.. The reason often advanced in support of this 
rule, is, that since the debtors. have a right of contribution among them- 
selves, the releasing creditor ought not be allowed to enforce his claim 
against one whose remedy of contribution has been destroyed by the 
release. Pettigrew Machinery Co. v. Harmon, 45 Ark. 290; Clifton v. 
Foster, Tex. Civ. App., 20 S. W. 1005. 


The alteration of the note, whether made by Bartlett or Wood, ren- 
dered it void and unenforcible against any and all the defendants whose 
names appeared thereupon at the time of such alteration and cancella- 
tion. This would include the names of all the signers except the last 
three, and these rely upon the additional defense of lack of considera- 
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tion, as hereinafter shown. Defendants cite numerous authority in 
support of their position, among them being: Ruby v. Talbott, 5 N. M, 
251, 21 P. 72, 3 L. R. A. 724; Pacific Mut. Agr. Credit Corp. v. Hager- 
man, 39 N. M. 549, 51 P. 2d 857, 101 A. L. R. 1301; 2 Am. Jur., Altera- 
tion of Instruments, p. 619; 3 C. J. 8., Alteration of Instruments, pp. 
916 and 921, §§ 11, 18; 2 C. J., Alteration of Instruments, § 11, p. 
1179; 1 R. C. L., Alteration of Instruments, Sec. 30, p. 999; Martin v. 
Thomas, 24 How. 315, 16 L. Ed. 689; Smith v. United States, 2 Wall. 
219, 17 L. Ed. 788, 789; Wood v. Steele, 6 Wall. 80, 18 L. Ed. 725; 
White v. Hass, 32 Ala. 430, 70 Am. Dec. 548; Barton Sav. Bank & T. 
Co. v. Stephenson 87 Vt. 433, 89 A. 639, 51 L. R. A., N. S., 346; O. N. 
Bull Remedy Co. v. Clark, 109 Minn. 396, 124 N. W. 20, 32 L. R. A,, 
N. S., 519 and note, 18 Ann. Cas. 413; Cornog v. Wilson, 231 Pa. 281, 
80 A. 174. 

In the case of Wood v. Steele, supra [6 Wall. 82, 18 L. Ed. 725], 
the court in a well reasoned opinion, invoking what it termed a ‘‘stern 
but wise policy,’’ held a co-maker discharged where a date inserted 
in the note had thereafter been changed without his knowledge or con- 
sent. The court held that because of the change the agreement was no 
longer the one into which the defendants entered, and observed: ‘‘The 
law regards the security, after it is altered, as an entire forgery with 
respect to the parties who have not consented, and so far as they are 
concerned, deals with it acecordingly.’’ Plaintiff in the case at bar may 
not have made the alteration, but he knew the name had once appeared 
upon the note and that it was thereafter stricken, after others had 
signed, and clearly he then bore the burden of accounting for the 
alteration. 

The well known rule supporting Wood v. Steele, supra, is set out 
clearly in 1 R. C. L., Alterations of Instruments, Sec. 30, p. 999, where 
it is said: ‘‘In the case of executory instruments, the rule is as pre- 
viously stated, that the unauthorized alteration of such an instrument 
in a material part by one not a stranger to it, after its execution, 
operates as a destruction of the instrument so that no rights under it 
can be asserted, and no rights between the parties can be proved by it.” 

The plaintiff makes much of the point that there was no condition 
understood or inserted in the note requiring financially responsible 
signers. He points out that since the signatures of any ten men would 
have fulfilled the condition, defendants should not be allowed to com- 
plain that one of the signers, even though financially responsible, was 
discharged by the striking of his name from the note. It is not enough 
that plaintiff can say that any or all of the signers need not have been 
financially responsible persons. The co-makers of the note had a right, 
nevertheless, to enjoy any benefit from the financial responsibility which 
any of them contributed by his signing—and that, aside from any ques- 
tion that the alteration of the instrument destroyed its force as a bind- 
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ing obligation, in any event. We hold, therefore, that under the eir- 
cumstances of this case, such a point is without merit. 

When the holder, the plaintiff, took the note, he was not a holder 
in due course because of the infirmities appearing upon the face thereof, 
even, if otherwise he could have been. He had actual knowledge of the 
infirmity or defect. First National Bank of Albuquerque v. Stover, 21 
N. M. 453, 155 P. 905, L. R. A. 1916D, 1280, Ann. Cas. 1918B, 145. 
The court made a substantially supported finding to the effect that strik- 
ing the name of Page from the note increased the liability of all others 
who had signed prior to such alteration. And the undisputed testi- 
mony shows further, and the court found, that the last three names 
added subsequently and after the completed delivery of the instrument, 
were of insolvent persons. 

As to the last three names so secured as aforesaid, what may be said 
of their liability? Defendants rely upon the point of lack of considera- 
tion, and this position is well taken. We have already stated the rule 
to be that, when there has been an actual and unconditional delivery 
of such instrument, ‘‘it becomes a present and complete contract, and 
the act of delivery is not revocable.’’ 10 C. J. S., Bills and Notes, 
§ 81, p. 519. Obviously, therefore, there must be some new considera- 
tion to support any promise or point to any liability of the three last 
signers, N. W. Kiker, 8. J. Davis and R. F. Davis. The note was nego- 
tiated and the consideration therefor, the automobile, was delivered to 
defendant Bartlett and the transaction thus closed, all before such three 
last signatures were secured. Plaintiff bears the burden of showing 
some consideration for the additional signers, and this burden is not 
sustained. 

The evidence, showing that one of the makers ‘of the note, defendant 
Smith, concurred in and approved the act of crediting the $215 salvaged 
from the wrecked car upon the note, does not attain the importance 
with which plaintiff would clothe it as an act of ratification. It does 
not show ratification of the invalid note, even as to this one signer, 
and it bears none of the characteristics of estoppel. Defendant Smith 
could have ignored the plan of credit, of course, but to permit it, or 
to suggest it even, under the circumstances, could not have altered the 
nature of: the note, void as to all signers because of the alteration and 
change, and because delivered when clearly incomplete and wholly con- 
trary to the plain language thereof. Moreover, plaintiff did not plead 
ratification. This cannot be shown under the general denial. Southern 
Car. Mfg., ete., Co. v. Wagner, 14 N. M. 195, 89 P. 259; Bybee v. White, 
35 N. M. 270, 295 P. 295. 


The court erred in not sustaining the motion of defendants for a 
directed verdict at the conclusion of the hearing. Other questions 
argued, not being now important, will not be discussed. 
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For the reason stated, the judgment will be reversed with direction 
to the trial court to reinstate the cause upon the docket and give judg- 
ment for defendants, and it is so ordered. 


INSTRUMENT NOT STATING AMOUNT 
PAYABLE IN BODY OF NOTE 


Hogan v. Brogdon, Court of Appeals of Georgia, 14S. E. Rep. (2d) 575 


No recovery can be had on an instrument in the form of a note 
stating no sum payable in the body of the note, although it contains 
figures in the margin. The marginal figures will be regarded as 
merely a memorandum for convenience of reference, and no part of 
the note itself. 


Suit on a mortgage note by F. H. Hogan, as administrator of the 
estate of W. J. Hogan, deceased, against H. C. Brogdon, as adminis- 
trator of the estate of F. M. Hogan. To review the judgment, the plain- 
tiff brings error, and the defendant brings cross-error. 

Judgment reversed on the cross-bill, and main bill dismissed. 

J. H. Paschall and Ronald Chance, both of Calhoun and W. E. Mann 
and W. Gordon Mann, both of Dalton, for plaintiff in error. 

W. T. Maddox and Matthews, Owens & Maddox, all of Rome, and 
J. G. B. Erwin, of Calhoun, for defendant in error. 


FELTON, J.—F. H. Hogan, as administrator of the estate of W. J. 
Hogan, sued H. C. Brogdon as administrator of the estate of F. M. 
Hogan, on a certain mortgage note, the material parts of which are as 
follows: ‘‘$1,900. Dalton, Georgia, Jany. 6, 1910. For value received, 
one day after date I promise to pay to the order of W. J. Hogan 
dollars at the Bank of C. L. Hardwick & Co., Dalton, Georgia, with 6 
per cent interest after due.’’ 

This is a case of first impression in Georgia on the question of 
whether or not an action can be maintained on a note in which there is 
no promise to pay a sum certain, but where there is a marginal entry 
of an amount in figures. Love v. Perry, 19 Ga. App. 86, 90 S. E. 978, 
cited by both counsel for the plaintiff and the defendant, and in which 
the court granted a nonsuit, is not on all fours with the case at bar, 
though in that case this court recognized and apparently approved the 
general rule in cases where there is no promise to pay a sum certain in 
the body of the note. In that case the petition alleged that the defend- 
ant executed and delivered his note whereby he undertook to pay the 
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plaintiff $90 on October 15, 1914. The answer of the defendant ex- 
pressly admitted ‘‘the allegations contained in paragraph 1 of plaintiff 8 
petition,’’ set out above. The court said that recourse to the figures in 
the margin of the note was not necessary to authorize the rendition of a 
judgment in favor of the plaintiff for the amount of the note sued upon, 
with interest, because of the admission in the pleadings that the note 
was an executed undertaking to become liable for the amount sued for. 
In the case at bar there is no admission that the note sued upon was 
executed and that the defendant undertook to become liable to the 
plaintiff for the amount sued for, and the expressions of this court in 
the Perry case on a situation like that in the case at bar is pertinent 
to this decision. In the Perry case the court said, ‘‘The general rule 
appears to be that figures on the margin of a promissory note will not 
authorize a recovery thereon, if the amount is left blank in the body of 
the instrument. ‘The fact that an amount is stated in the margin of a 
note, both in words and figures, does not dispense with the necessity of 
expressing clearly in the instrument the amount for which it is made, 
and though the figures are in the margin of the paper, so long as the 
amount is left blank in the body of the instrument, there can be no 
recovery thereon.’ 1 Daniel on Negotiable Instruments (6th ed.) 132.... 
An application of the more general rule, recognized above, would 
require a reversal of the judgment of the lower court, if the record did 
not disclose a state of facts which . . . cure the defect.’ 

A study of the Perry case, supra, thus discloses that this court has 
expressly recognized and approved the rule that where the amount to 
be paid is left blank in the body of a note there can be no recovery 
thereon. 

In Norwich Bank v. Hyde, 13 Conn. 279, it was held that where a 
writing was given, in the form of a note, promising to pay 
dollars, in the margin of which was written $200, the office of the mem- 
orandum in the margin was to remove an ambiguity in the body of the 
instrument and not to supply a blank. The court said that the question 
was not whether the paper could be made a perfect instrument, but 
whether in its present shape it was a perfect instrument. In Hollen v. 
Davis, 59 Iowa, 444, 18 N. W. 413, 44 Am. Rep. 688, the court held that 
the figures in the margin of the note were no part of the instrument, 
and that they could not supply the blank for insertion of the amount 
the maker agreed to pay, and that there could be no recovery upon the 
note for it was not a promise to pay any sum. In Chestnut v. Chestnut, 
104 Va, 539, 52 S. E. 348, 2 L. R. A., N. S. 879, 7 Ann. Cas. 802, it was 
held that a writing in the form of a promissory note, in which the blank 
for the amount payable is not filled, is incomplete, and will not sustain 
an action at law, although an amount is written and figures in the 
margin. In Vinson v. Palmer, 45 Fla. 630, 34 So. 276, 278, the court 
said: ‘‘The weight of authority is that, where it was obviously the pur- 
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pose of the parties thatthe body of the note should contain the complete 
promise of payment, the marginal figures will be regarded as merely a 
memorandum for convenience of reference, and no part of the note 
itself; and, while the amount to be paid remains unstated, the writing 
does not constitute a note, and cannot be recovered upon as such... 
The payee might have been authorized to fill in the blank space before 
the word ‘dollars’ with the agreed number. ... But this was not done, 
and no recovery can be had upon the writing as a promissory note, in 
its present form.’’ See 3 R. C. L. 892, § 80; 7 Am. Jur. 860, § 131. 

In Witty v. Michigan Mutual Life Ins. Co., 123 Ind. 411, 24 N. E. 
141, 8 L. R. A. 365, 18 Am. St. Rep. 327, it was held that a note was 
complete where the figures appeared in the margin. This decision was 
aided by a statute. Kimball v. Costa, 76 Vt. 289, 56 A. 1009, 104 Am. 
St. Rep. 937, 1 Ann. Cas. 610, made a similar decision without the aid 
of a statute. However, these cases are against the great weight of 
authority. See note 1 Ann Cas. 611. 

There could be no recovery on the note sued on in the case sub 
judice in its present form; the court erred in overruling the demurrer 
which raised that point, and all further proceedings were nugatory. 


TRUSTEE ACCOUNTABLE TO GRANTOR ONLY 


Application of Central Hanover Bank & Trust Co. (Momand), Supreme 
Court, 26 N. Y. Supp. (2d) 924 


A grantor who creates a living trust may reserve to himself the 
right to receive the income during his life and reserve the testa- 
mentary power of appointment over the principal of the trust. A 
provision in such a trust that the trustee shall be excused from ac- 
counting to anyone but the grantor for acts of the trustee performed 
during the grantor’s lifetime does not offend ‘‘public policy’’ and 
is not illegal in the absence of constitutional or statutory restraint. 


In this ease the trust instrument provided that income should 
be paid to the grantor for life and that at her death the principal 
should be paid to the issue of the grantor and, if no issue was then 
surviving, the principal should be distributed as the grantor should 
appoint by will, and if she failed to exercise the power of appoint- 
ment, then the principal should be divided among the grantor’s 
sisters and the issue of deceased sisters. The instrument further 
provided that the trustee need not account to anyone but the grantor 
during the grantor’s lifetime. It was held that the remaindermen 
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had no interest in the income during the lifetime of the grantor and 
that therefore they had no right to an account thereof. Since the 
remaindermen had no right to call upon the trustee for an account- 
ing, they had no right to file objections thereto. 


Proceeding by the Central Hanover Bank & Trust Company, as 
accounting trustee, for the judicial settlement of its account as trustee 
under a deed of trust created by Virginia Ten Eyck Momand, and for 
a construction of the deed of trust. 

Order in accordance with opinion. 

Winthrop, Stimson, Putnam & Roberts, of New York City (Elbridge 
Stratton and Walter W. Land, both of New York City, of counsel), for 
trustee. 

Thomas I. Sheridan, of New York City, for infant remaindermen. 


EDER, J.— This is an application by Central Hanover Bank and 
Trust Company as accounting trustee for a construction of a provision 
of a deed of trust to determine to whom the trustee is accountable and 
for a settlement of its account. The deed of trust is dated July 7, 1922, 
and was created by Virginia Ten Eyck Momand. The instrument pro- 
vides that income is to be paid to the grantor during her life and at 
her death the principal is to be paid over to the issue of the grantor, 
her surviving, in equal shares, per stirpes, and if no issue is then sur- 
viving, then to distribute the principal as the grantor may appoint by 
her will, and if she fails to validly exercise the power of appointment 
then the principal is to be divided among the grantor’s sisters and the 
issue of deceased sisters, in equal shares, per stirpes. Thus she became, 
simul et semel, grantor and life income beneficiary. The only issue 
which the grantor has at the present time is a daughter, an infant over 
the age of fourteen years. In this proceeding there are five infants, one 
grantor’s daughter, who has a remainder interest which is contingent 
upon her surviving her mother; the other infants have a remainder 
interest which is very much more remote. 

The provision of the trust instrument in concern is paragraph third 
of article eleventh thereof. From the mentioned provisions of the trust 
reserving the income therefrom to the grantor for life and entitled to 
the benefits reaped through the trust, it is clear that it is an inter vivos 
trust. Gilman v. MeArdle, 99 N. Y. 451, 2 N. E. 464; In re Fitzpatrick’s 
Estate, Mise. , 17 N. Y. S. 2d 280, 285, 291. Mention is made 
as to the character of the trust since the infants’ guardian maintains 
that said provision of the trust indenture is invalid and not binding 
on the remaindermen as the beneficiaries thereof. 

Article third of the trust deed provides as follows: ‘‘The trustee 
shall send at least semi-annually to the grantor or immediate beneficiary 
a full statement of the investments then held by the trustee and of the 
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receipts and expenditures both in the income and principal accounts, 
since the last semi-annual statement; and the accounts and records of 
the trust shall be open to the examination of the grantor.’’ 

Paragraph third of article eleventh provides: ‘‘The term ‘immediate 
beneficiary’ shall signify and shall be construed to mean the life ten- 
ant or beneficiary for the time being; and it shall not be necessary to 
consult or procure the concurrence of any remaindermen or other party 
having a vested or contingent remainder or other interest in the trust 
fund (other than the grantor in the cases mentioned) nor shall any such 
party have any right of accounting, claim, interest, damage or other 
cause against the trustee or in respect of the trust and trust fund con- 
cerning any matter or thing which may arise (either from omission or 
commission) during the lifetime of said grantor; it being the design and 
direction of the grantor that the fullest power and discretion be pos- 
sessed by the trustee for the especial advantage and benefit of the 
grantor during her lifetime irrespective of the ultimate interests with- 
out interference from any other party or ultimate beneficiary. ”’ 

It is the contention of the accounting petitioner that said paragraph 
third of article eleventh should be construed to mean that only the 
grantor has the right to object to the acts of the trustee performed 
during her lifetime. On the other hand, the guardian of the infant re- 
maindermen contends that the exculpatory provision relieving the trus- 
tee from accountability to the remaindermen of said trust as a class is 
contrary to public policy and void, the premise of the contention being 
that they possess the basic and fundamental right to have the trustee 
account to them for its acts in administering said trust. 

In urging the invalidity of this provision, the learned guardian 
relies largely upon cases dealing with testamentary trusts; it has been 
held in cases of that nature relating to exoneration clauses that such 
provisions are invalid; and in this state they are rendered void by ex- 
press statutory declaration. This enactment, entitled ‘‘ Limitations on 
powers and immunities of executors and testamentary trustees,’’ so far 
as here pertinent, provides: 


‘‘The attempted grant to an executor or testamentary trustee or the 
successor of either, of any of the following enumerated powers or im- 
munities shall be deemed contrary to public policy: 

**1. The exoneration of such fiduciary from liability for failure to 
exercise reasonable care, diligence and prudence. . . 

“‘The attempted grant in any will of any power or immunity in coa- 
travention of the terms of this section shall be void. . . . 

*‘Any person interested in an estate or trust fund may contest the 
validity of any purported grant of any power or immunity within the 
purview of this section without diminishing or affecting adversely his 
interest in the estate or fund, any provision in any will to the contrary 
notwithstanding.’’ Sec. 125, Decedent Estate Law. 
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This statute, it will be noted, expresses a public policy with respect 
to immunity provisions as relating to testamentary trusts ; such a declara- 
tion of public policy has no application to inter vivos trusts, which are, 
obviously, of an entirely different type. In a testamentary trust the 
creator of the trust is dead and the rights and interests have clearly 
passed to other persons; and unless a right exists in the beneficiaries to 
hold the trustee accountable, there is no one who can do so and the de- 
clared public policy of this state is that such beneficiaries shall not be 
deprived of the right to object to the acts of the trustee. In an inter 
vivos trust the grantor by appropriate reservation may retain the power 
to revoke it without the necessity of gaining the permission or consent 
of any contingent remaindermen; and the grantor may reserve to him- 
self, as was done here, the right to receive income during his life and 
go further and reserve to himself a testamentary power of appointment 
over the principal of the trust. I perceive nothing in this contravening 
public policy. In nearly all cases of trust settlements the settlor is 
making a gift, and since the cestuis have no right to demand that any 
gift be made, it would seem that they can hardly be said to have any 
right to control the action of the settlor with respect to exonerating the 
trustee for any act performed by him during the lifetime of the grantor 
or in limiting the number of persons authorized to object to the acts 
of the trustee. 

I therefore do not see that it offends public policy for the grantor 
of such an inter vivos trust to provide that the trustee shall be excused 
from accounting to any one but the grantor for acts of the trustee per- 
formed during his lifetime, and in the absence of constitutional or 
statutory restraint I am not disposed to hold that such a limitation is 
illegal. 

There is, of course, a manifest distinction between a case in which 
no one can subject a trustee to an accounting and one in which the 
right to an accounting and the right to object to the acts of the trustee 
is limited to the creator of the trust, whose property constitutes the 
corpus of the trust and who reserved the income therefrom during his 
lifetime and a contingent power of appointment; under such a construc- 
tion as is here sought by the accounting petitioner, there is always 
someone who can hold the trustee to account. 


The remaindermen have no interest in the income during the life- 
time of the trustor and they therefore have no right to an account 
thereof; there can be nothing coming to them; their only interest is as 
remaindermen in the corpus of the property and thus are only con- 
cerned to that extent. I am therefore of the opinion that as they have 
only a remainder interest in the trust estate they are not entitled to in- 
formation regarding the disposition of the trust estate or trust income 
during the existence of the preceding life estate or any right to call 
upon the trustee for an accounting and hence have no right to file ob- 
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jection thereto. Accordingly, I hold that the right of accounting is, by 
the express terms of the instant trust, limited to the grantor-life income 
beneficiary and that she alone is authorized to file objections to the acts 
of the trustee performed during her lifetime. Settle order. 


CHECK BEARING FORGED SIGNATURE— 
LIABILITY OF COLLECTING BANK 


Hamilton National Bank of Chattanooga, Tenn., v. Commercial Bank of 
Bowdon, Court of Appeals of Georgia, 11 S. E. Rep. (2d) 227 


Where a drawee bank pays to an indorsing and collecting bank a 
check to which the maker’s name has been forged, the drawee bank 
cannot recover the amount thereof from the indorsing and collecting 
bank on the ground of negligence of a previous indorser in not dis- 
covering the forgery, even though the collecting bank guaranteed all 
previous indorsements. Drawee bank, however, may recover from 
a collecting bank the amount of the check, if the collecting bank 
has been guilty of negligence which proximately contributed to the 
fraud or misled the drawee bank. 


Action aided by attachment by the Commercial Bank of Bowden 
against the Hamilton National Bank of Chattanooga, Tenn., to recover 
amount paid by plaintiff, as drawee, on a forged check. From a judg- 
ment for plaintiff, defendant brings error. 

Judgment. reversed. 

The Commercial Bank of Bowdon, Georgia, issued an . ‘ :chment 
against the Hamilton National Bank of Chattanooga, Tennessee. Its 
amended declaration alleged: that the defendant was indebted to the 
plaintiff in a named sum by reason of the fact that the plaintiff bank 
cashed a check which was indorsed and guaranteed by the defendant 
bank; that the check was a forgery; that the check was payable to the 
Read House and by it indorsed as follows: ‘‘Pay to Commercial Na- 
tional Bank of Chattanooga, Tenn., or order. Read House Company’’; 
it was then indorsed by the Commercial National Bank: ‘‘ All prior 
indorsements guaranteed,’’ on April 1, 1938; it was indorsed on April 
2, 1938, by the defendant bank: ‘‘Pay through clearing house or pay 
to the order of any bank, banker or trust company; previous indorse- 
ments guaranteed’’; that the defendant bank was negligent in not as- 
certaining that the check was a forgery at the time it was presented 
for payment; that neither it nor the other indorsers used due diligence 
in requiring identification of the person presenting the check to ascer- 
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tain the genuineness of the signature of the alleged maker, ‘‘T. R. 
Williamson, Bowdon, Rt. 1’’; that the plaintiff bank was not negligent 
and had repaid the amount of the check to the depositor and promptly 
notified the defendant bank. The general demurrer to the petition was 
overruled. The jury found for the Commercial Bank of Bowdon. The 
Hamilton National Bank excepted to the overruling of the general de- 
murrer and to the overruling of the motion for new trial. 


Robt. D. Tisinger, of Carrollton, for plaintiff in error. 
Boykin & Boykin, of Carrollton, for defendant in error. 


FELTON, J.—One of the grounds upon which a drawee bank may 
collect from a collecting bank the amount of a check upon which the 
maker’s signature has been forged is that the collecting bank has been 
guilty of negligence which proximately contributed to the fraud or 
misled the drawee bank. 9 C. J. S., Banks and Banking, 767, 768, 
§ 358; Cairo Banking Co. v. West, 187 Ga. 666, 2 S. E. 2d 91, 121 
A. L. R. 1056. The only ground upon which the Commercial Bank 
contends the defendant bank is liable is that the Read House, payee 
of the check, was negligent in not ascertaining that the person who 
signed the check as maker was not T. R. Williamson. There was no 
evidence that the Hamilton National Bank was negligent, and the ver- 
dict was without evidence to support it. Cairo Banking Co. v. West, 
187 Ga. 666, 2S. E. 2d 91, 98, 121 A. L. R. 1048, is not authority to 
the contrary. The last sentence in the second division of the opinion 
is as follows: ‘‘In the circumstances such liability to the Cairo Bank- 
ing Company would not exist merely in virtue of the statutory war- 
ranties imposed upon indorsers, but it would rest upon negligence in 
accepting the checks under suspicious circumstances without inquiry 
as to their genuineness, and indorsing them in a manner tending to 
mislead and cause the drawee bank to pay them without detecting the 
forgery, thus contributing to the successful result of the forgery.’’ It 
must be borne in mind that in that case checks were payable to fictitious 
payees whose names were indorsed on the checks by the alleged forger, 
and that decision was on general demurrers only. Wood v. Colony 
Bank, 114 Ga. 683, 40 S. E. 720, 56 L. R. A. 929 also was decided on 
demurrer. By the overwhelming weight of authority the last indorser 
on a check who presents it to the drawee for payment makes no war- 
ranty to the drawee as to the genuineness of the maker’s signature. 
12 A. L. R. 1104; 71 A. L. R. 340; Cairo Banking Co. v. West, 187 Ga. 
666, 2S. E. 2d 91, 121 A. L. R. 1056; Brannan’s Negotiable Instru- 
ment Law, 6th Ed. 816, 817, § 66, and cases and articles cited. In 
Railway Express Agency v. Bank of Philadelphia 168 Mise. 279, 150 
So. 525, 527, it was said: ‘‘Bank checks are very largely used as cur- 
rency in the business of this country, and there should be some point 
at which the question of the genuineness of the signature should be 
finally settled, so that confidence may be reposed in this medium of 





544 THE BANKING LAW JOURNAL 


exchange. When a check is presented to a bank for payment, that bank 
is charged with the duty of knowing, or ascertaining, the genuineness 
of the signature of its depositor. It is in a better position to know 
than any other person, except the person who forged the instrument, 
where forged, or one who had actual knowledge of such forgery, or, 
at least, such clear and convincing circumstances as would impute knowl- 
edge that the signature was forged. Where a person accepts a check 
in the ordinary course of business, in good faith, the bank on which it 
was drawn having cashed it, the bank should not be allowed to recover 
the money so paid. To hold that it could would unsettle the confidence 
reposed in commercial paper, and would, to a great extent, unsettle 
business transactions, and this result should be avoided, if it can be 
reasonably done.”’ 

In eases such as this, where the indorsing bank or party to whom 
the drawee pays the check is not shown to have been negligent or to 
have misled the drawee, in determining upon whom the loss, due to 
the forgery of a maker’s signature, should fall, the contest should be 
between the drawee and the indorser of the check whose negligence 
tended to mislead the drawee. Another and innocent indorser should 
not be foreed to litigate simply because it happened to be the party 
collecting the check from the drawee. The negligence of the Read House 
is not imputable to the Hamilton National Bank for the reason that its 


indorsement was merely a receipt for the money, under the authorities 
cited, and was not otherwise a contract with any one so far as the 
drawer’s signature was concerned. Under the evidence and authorities 
cited the evidence did not authorize a verdict against the Hamilton 
National Bank. 


NOTE SIGNED FOR ACCOMMODATION AFTER 
DELIVERY 


Van Bebber v. Bechill, Supreme Court of Oregon, 109 Pac. Rep. (2d) 
1046 


Where the accommodating party signs after the instrument has 
been delivered to the payee, the general rule is that he is not liable 
unless he received a valuable consideration for his signature or in- 
dorsement, 


A wife’s signature was placed on a note more than seven years 
after execution thereof by her husband. It was held that wife’s under- 
taking in signing the note was a new and independent contract and 
to be binding on her it was required to be supported by a new con- 
sideration independent of that of the original contract between hus- 
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band and payees of the note. The mere forbearance or delay of 
payees to sue was not a good consideration for wife’s signature on 
the note, in the absence of an agreement, either express or implied, 
to extend the time of payment or forbear collection of the note. 
Hence wife was a mere volunteer and not liable on the note. 


Action on a note by E. Van Bebber, doing business under the as- 
sumed name of Pacific Northwest Adjustment Company, against Fred 
J. Bechill and Etta Bechill, his wife. From a judgment for plaintiff 
against both defendants, defendant Etta Bechill appeals. 

Reversed and remanded, with directions. 

Leroy Lomax, of Portland, for appellant. 

John A. Beckwith, of Portland, for respondent. 


BAILEY, J.—This action was instituted by E. Van Bebber, doing 
business under the assumed. name of Pacific Northwest Adjustment Co., 
against Fred J. Bechill and Etta Bechill, his wife, to recover on a 
promissory note for $1,000. From a judgment entered against both 
defendants for the full amount of the principal of the note, with inter- 
est, attorney’s fees and costs, the defendant Etta Bechill has appealed. 

The second amended complaint alleges that on April 5, 1930, Fred 
J. Bechill made, executed and delivered to Aleck Irvin and Agnes Irvin, 
his wife, his promissory note for $1,000, payable one year after date, 
with interest at eight per cent per annum; that thereafter there was 
paid on the note the interest to September 5, 1932; that during the 
month of July, 1937, Irvin and his wife called at the home of Fred J. 
Bechill and in the presence of Etta Bechill requested payment of the 
note or that Etta Bechill ‘‘sign the same as an accommodation party, 
whereupon and in consideration of the forbearance of said Aleck Irvin 
and Agnes Irvin, the said Etta Bechill signed said note and promised 
to pay upon demand the balance which was then and there owing pro- 
vided said demand would not be made immediately’’; and that in con- 
sideration of Etta Bechill’s signing the note, the payees therein ‘‘al- 
lowed said note to stand and extended the payment of the balance due 
thereon and took no action thereon until the filing of this suit.’’ The 
plaintiff further alleges the assignment of the note to him for collection. 

A demurrer to the second amended complaint was filed by the de- 
fendant Etta Bechill on the ground that it did not state facts sufficient 
to constitute a cause of action against her, in that it failed to show 
any agreement for extension of time for the payment of the note as a 
consideration for her signature. This demurrer was overruled. 

The defendant Fred J. Bechill made no appearance. Mrs. Bechill 
filed an answer, which admits the execution of the note by Fred J. 
Bechill. It denies, however, the signing of the note by Etta Bechill 
as an accommodation maker, and affirmatively alleges that there was 
no consideration for her signing the same. The additional affirmative 
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allegations of the answer need not be referred to, for the reason that 
Mrs. Bechill introduced no evidence. 

Trial was had before the court without the intervention of a jury. 
The plaintiff called as witnesses to prove the allegations of the second 
amended complaint Aleck Irvin and his wife, Agnes Irvin. Mr. Irvin 
testified that he and his wife called on Mr. and Mrs. Bechill at their 
home and while there asked Mr. Bechill about his wife’s signing the 
note, and Mr. Bechill stated, according to Irvin’s testimony, that he did 
not see why she shouldn’t sign it. In this connection, Mr. Irvin testified: 
‘We felt the condition he was in, we thought it would make us safer on 
the note and we would feel more like letting it go longer.’’ Mr. Bechill, 
he stated, took the note into another room and came back with his wife’s 
signature on it. Mrs. Bechill was not in the room when the conversa- 
tion was had between the Irvins and her husband about obtaining her 
signature. Mr. Irvin and his wife did not talk to her about signing the 
note, nor did she sign it in their presence. 

Mr. Irvin thus testified as to the conversation had with Mr. Bechill: 


**Q. Well, now, then, did you have any agreement with Mr. Bechill 
about how long you would extend—further extend the payment of the 
note, or did you say anything to him at all about that? A. No. I 
told him after she had signed it that we would feel more like letting it 
run on now, in case anything should happen to him, it could be 
straightened up with her. 

**Q. All you told him about it was after she had signed the note, 
then you told him you felt now like letting it run on longer? A. Yes, 
and I told him that before she signed it, too. 

**Q. You told him if he would get her to sign it you would let it 
run along? A. No, I didn’t come right out and tell him that. We 
told him we would feel more like letting it run longer if we had both 
their names on it. 

‘*Q. Well, as a matter of fact, you didn’t tell him before she signed 
the note that if she would sign it you would let it stand a while? A. I 
told him we would feel more like letting it run longer. 

‘*“Q. Was that before she signed the note? A. Before she signed 
the note and afterwards, too. 

‘*Q. Then, to get that correct, you did tell him before she signed 
the note that if she signed it you would feel more like letting it stand 
longer? A. Yes. 

“*Q. But you didn’t say how long or anything? A. No. 

‘*Q. Before you told him that, though, did you tell him you were 
going to sue him then? A. No. 

“*Q. You never did threaten to sue him at all? A. No.’’ 


Mrs. Irvin’s testimony was merely corroborative of her husband’s, 
adding nothing to it. 

At the close of the plaintiff’s evidence the defendant Etta Bechill 
moved for non-suit, on the following grounds: (1) that the second 
amended complaint does not state facts sufficient to constitute a cause 
of action against the defendant Etta Bechill; (2) that the testimony is 
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insufficient to prove that Etta Bechill ‘‘was an accommodation party”’ 
when she signed the note; (3) that the testimony fails to show any 
consideration for her signing the note; (4)*that the testimony discloses 
that there was no agreement on the part of the Irvins for forbearance ; 
and (5) that ‘‘there is no proof of presentation of this note or any 
proof of protest, and that the defendant Etta Bechill, being an indorser 
of the note, if anything, would be discharged by the failure of the plain- 
tiff to make the presentation of this note as provided for in the statute.”’ 
The motion for nonsuit was denied, and on Mrs. Bechill’s failure to offer 
evidence the court entered findings of fact and rendered judgment 
thereon in favor of the plaintiff. 

The signature of Etta Bechill appears on the face of the note at the 
bottom thereof, below that of Fred J. Bechill, as though that of a 
comaker of the note. Her signature was placed there more than seven 
years after the execution of the note by her husband and more than six 
years after the note matured. 


Mrs. Bechill was not a party to the original transaction between her 
husband and the Irvins; and she did not sign the instrument by reason 
of any agreement between her husband and the Irvins at the time of 
the original transaction between them that she was to add her signature. 
The note had, some seven years before she affixed her signature to it, 
been fully executed and delivered according to the understanding of the 
parties to that instrument. The note had not been negotiated. It was 
assigned to the plaintiff only for the purpose of collection. 

In the light of the foregoing facts, the undertaking of Mrs. Beechill 
in signing the note was a new and independent contract and to be bind- 
ing upon her must be supported by a new consideration independent of 
that of the original contract between her husband and the Irvins. 
7 Am. Jur., Bills and Notes, § 250, page 947; 10 C. J. S., Bills and Notes, 
§ 145, page 600; Merchants’ State Bank v. Roline, 200 Iowa 1059, 205 
N. W. 863; Hiatt v. Hamilton, 215 Iowa 215, 243 N. W. 578; King v. 
Wise, Tex. Com. App., 282 S. W. 570; Gage v. G. W. Van Dusen & Co., 
156 Minn. 332, 194 N. W. 769; Zadek v. Forcheimer, 16 Ala. App. 347, 
77 So. 941; Babel v. Ransdell, Mo. App., 294 S. W. 734; Greenwood v. 
Lamson, 106 Vt. 37, 168 A. 915. 


In the case at bar there was no consideration whatever for the signing 
of the note by Mrs. Bechill. By his testimony Mr. Irvin made it clear 
that there was no agreement, either express or implied, to extend the 
time of payment or to forbear collection of the note. Had the Irvins 
made and fulfilled a promise to forbear enforcing payment of the note 
for a reasonable or definite time as an inducement for her signing the 
note, that promise would have been adequate consideration. Considera- 
tion may consist either of a benefit to the maker of the note or a detri- 
ment to the payee. 10C. J. S., Bills and Notes, § 148, page 601; 7 Am. 
Jur., Bills and Notes, § 250, at page 948. 
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Mrs. Bechill was a mere volunteer and neither she nor her husband 
derived any benefit from her signing the note, nor did the payees suffer 
any detriment or forego any right which they had under their contract 
with Fred J. Bechill. The payees could have instituted an action for 
the collection of the note immediately after Mrs. Bechill signed it. 
Mere forbearance or delay of the payees to Sue was not a good considera- 
tion for her signing the note. In addition to the forbearance there must 
have been a promise to forbear. First National Bank v. Cecil, 23 Or. 
58, 31 P. 61, 32 P. 393; Kornbrodt v. Equitable Trust Co., 137 Or. 386, 
2 P. 2d 236, 3 P. 2d 127; Shaw v. Philbrick, 129 Me. 259, 151 A. 423, 
74 A. L. R. 290. See also, Davies v. Rea, 77 Or. 648, 152 P. 267, and 
Lewis v. Siegman, 135 Or. 660, 296 P. 51, 297 P. 1118. 

The motion of the defendant Etta Bechill for an involuntary nonsuit 
should have been allowed. The judgment appealed from is therefore 
reversed and the cause remanded with directions to the circuit court to 
set aside the judgment as to Etta Bechill and to enter judgment in 
accordance with her motion. 


NO INVASION OF PRINCIPAL WHEN INCOME 
FROM TRUST INSUFFICIENT TO PAY 
STATED AMOUNTS TO BENEFICIARY 


Lynn Safe Deposit & Trust Co. v. Martin, Supreme Judicial Court of 
Massachusetts, 32 N. E. Rep. (2d) 247 


















Where the dominant purposes of trust provisions of a will are 
that the beneficiaries should be paid out of the income and not out 
of the principal of the estate, and that the entire principal of the 
estate should ultimately be used for the benefit of designated charities, 
the court cannot read into the will an intention that the principal 
may be used to pay the beneficiaries if the income is insufficient. 





Petition by Lynn Safe Deposit & Trust Company, as trustee under 
the will of John Maenair, deceased, for instructions wherein Annie Paul 
Martin and others were named as respondents. From a decree instruct- 
ing the trustee, the named respondent appeals. 

Decree affirmed. 

J. Wentworth, W. H. Hitcheock, and R. D. Weston, all of Boston, 
for respondent Annie P. Martin. 

J. J. Kelleher, of Boston, for Attorney General. 

J. W. Sullivan, of Lynn, for petitioner. 


i a i 
NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §527. 
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DONAHUE, J.—This is a petition for instructions brought in the 
Probate Court by the Lynn Safe Deposit & Trust Company as trustee 
under the will of John Macnair, who died at Lynn on November 24, 
1913. The petitioner was also named as executor in the will, which 
was proved and allowed on January 15, 1914. On April 17, 1916, the 
petitioner was duly appointed trustee under the will. This petition for 
instructions was filed on September 27, 1938. 

The testator by his will bequeathed to his wife $5,000 in cash, his 
household effects and certain other articles of personal property, and 
devised to his sister a parcel of real estate and bequeathed to her certain 
articles of personal property. All the rest of his estate he devised and 
bequeathed to the Lynn Safe Deposit & Trust Company, the present 
petitioner, in trust to ‘‘hold and manage the same, and out of the net 
income thereof’’ to pay to his wife $5,000 per year during her life in 
quarterly instalments; to ‘‘set apart’? and expend for the care and 
maintenance of a ‘‘disabled brother’’ $1,000 per year during his life; 
to pay to his sister $1,200 per year during her life, and to five nephews 
and nieces lesser amounts during their lives. A provision that his es- 
tate should ultimately be devoted to charitable purposes and other pro- 
visions in will are hereinafter set out. 


At the time this petition for instructions was filed the only life bene- 
ficiaries named in the will then living were the testator’s widow and 


C. Allison Maenair, a niece of the testator who, under the terms of the 
will, was to receive $300 annually during her life. The widow, the 
niece and the Attorney General were named in the petition as respond- 
ents. Answers were filed by the widow and by the Attorney General. 


The petition was heard in the Probate Court on the following 
statements of fact made and agreed to by counsel: The testator for 
many years had been an officer in and the principal manager of a 
national bank and, later, of the trust company which he named as execu- 
tor and trustee under his will. He never had any children. His widow, 
who was his second wife, was forty-two years old at the time the will 
was made. At that time the ages of the other life beneficiaries under 
the will were fifty-six, fifty-three, fifty, forty-six, forty-one, thirty-six 
and twenty-three years. The trustee’s inventory showed real estate 
inventoried at $86,000 and personal property inventoried at $85,532.73. 
“The principal of the estate’’ at the time of the hearing ‘‘as stated 
in the petition amounts to $95,577.79.’’ It seems, although the record 
is not entirely clear, that this figure was reached by taking $65,000, 
the inventory value of such real estate as had not been sold, and $30,000, 
the inventory value of bank stock held by the trustee. The income 
from the trust property has never in any year been sufficient to pay 
the full amount of the annual payments to the life beneficiaries as pro- 
vided in the will. The trustee has, however, each year paid to the living 
beneficiaries the amounts provided for them in the will. It did this 





550 THE BANKING LAW JOURNAL 


by resorting to the principal of the trust estate, and taking therefrom 
enough to make up the deficiency in the income. 

The petitioner sought instruction: ‘‘Whether the trustee shall con- 
tinue to apply principal of the trust to make up any deficiency of in- 
come thereof necessary to pay said widow of the testator $5,000 per 
year for life and said C. Allison Maenair $300 per year for life,’’ and 
‘‘suech further instructions as may be just, necessary and expedient in 
the premises. ”’ 

The probate judge made no findings of fact. He entered a decree 
ordering ‘‘that the trustee shall pay to the surviving beneficiaries such 
sums as may be payable to them yearly under the terms of the will, out 
of yearly net income, and shall not apply principal of the trust to make 
up any deficiency of income of said trust.’’ From this decree the widow 
of the testator has appealed. 

1. A reading of the will in its entirety manifests two main purposes 
of the testator. One was to make provision during their lives for his 
widow and for those of his kin named in the will. The other purpose 
was that the trust property should ultimately be devoted to charitable 
ends. <A reply to the trustee’s request for instructions requires the 
determination of the intent of the testator as expressed in the language 
of the will, read in the light of all material circumstances existent at 
the time of its execution. 

The provision which the testator saw fit to make for his widow and 
for the relatives he named in the will was, the yearly payment to each 
of a stated sum of money during their respective lives. The will di- 
rected that such payments should be made ‘‘out of the net income’’ of 
the estate. In a later paragraph, the testator directed the trustee to 
withhold ‘‘from the income’”’ of the estate and to keep in reserve a 
sum which, in the trustee’s judgment, might be sufficient to meet all 
charges against the real estate and other necessary expenditures, ‘‘as 
well as for the emergency fund hereinafter named’’ and ‘‘to devote 
the remainder of the income’’ of the estate to designated charities. 

The next paragraph in the will states: ‘‘It is for the purpose of this 
will that my entire estate should ultimately be devoted to charitable 
purposes, and constitute what shall be known as the ‘John Macnair 
Fund,’ and to that end I direct that upon the death of any beneficiary 
herein, under any trust in this will, the share of the income set apart 
for his or her benefit shall be applied immediately to the following 
charities, to wit: The Incorporated Charities of the City of Lynn, with- 
out distinction, giving my Trustee full and unqualified power to dis- 
criminate among said Charities, and to proportion the amount given 
to each according to his discretion.’’ 


A later paragraph of the testator’s will directed that upon the death 
of any life beneficiary his interest should cease and that ‘‘the income 
payable to him during life be transferred to the general residuary 
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fund for charities as indicated in said will.’’ The will also provided 
that the interest of the beneficiaries under the trust should not be alien- 
able by anticipation or in any way subject to their debts, and that all 
legacy taxes under the will should be borne by the estate. 


The language of the will manifests a strong intent that the prin- 
cipal of the trust fund should be used solely for carrying out the 
charitable intentions of the testator. He dedicated the principal of the 
‘entire estate’’ broadly to charitable purposes. He left to his trustee 
the choice of the particular charitable undertakings that should benefit 
from his bounty, but gave personality to the principal of the estate— 
and his name—by requiring that it bear the name ‘‘John Maenair 
Fund.’’ The language of the will which describes the character of the 
principal of the trust estate indicates no intention that any portion 
thereof should be used to pay in whole or in part the yearly sums pro- 
vided in the will for the life beneficiaries. Nor is this indicated by the 
language of the will descriptive of the source of such payments. The 
will provides in so many words that those payments shall be made 
‘‘out. of the net income’’ of the estate. The sentence that states the 
‘‘purpose of this will’’ provides that, upon the death of a life bene- 
ficiary, ‘‘the income set apart for his . .. benefit’’ shall be applied 
to the designated charities. And in a later paragraph of similar import 
it is provided that, on the death of a life beneficiary, ‘‘the income pay- 
able to him during life [shall] be transferred to the general residuary 
[charitable] fund.’’ The testator in these paragraphs of the will con- 
sistently refers to the interest which a life beneficiary shall take under 
the will as an interest in ‘‘the income’’ of the trust estate and not as an 
interest in the principal. We think that the language in those para- 
graphs of the will manifests the intent of the testator that the prin- 
cipal of the trust fund should be kept intact and used only for charitable 
purposes, and that the yearly payments to the life beneficiaries could 
properly be made only from the income of the estate. Taylor v. Gardi- 
ner, 296 Mass. 411, 6 N. E. 2d 357, 109 A. L. R. 714; Tirrell v. Com- 
missioner of Corporations and Taxation, 287 Mass. 464, 471, 192 N. E. 
77; Nudd v. Powers, 136 Mass. 273. 


2. There are in two sentences of the will references to an ‘‘emer- 
gency fund.’’ One, already herein mentioned, required that the trustee 
withhold from the income of the fund a sum judged by it sufficient to 
pay charges on the real estate and other necessary expenses ‘‘as well 
as for the emergency fund hereinafter named.’’ The second sentence, 
which appears near the end of the will, provides: ‘‘I direct my Trustee 
to create an emergency fund out of the income of my estate so that in 
case the income in any year should prove inadequate for the purposes 
of any trust herein, the beneficiary thereunder may receive the full 
amount given him by this will without intrenching on the principal or 
being obliged to borrow.’’ In no year from the time the trustee was 
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appointed was the income of the estate sufficient to pay in full the an- 
nual sums provided for the life beneficiaries under the will. The con- 
templated ‘‘emergency fund’’ was never created by the trustee. 


The appellant contends that in the sentence providing for an emer- 
gency fund ‘‘out of the income of my estate’’ the quoted words merely 
indicate the source which is to be primarily liable for the annual pay- 
ments to the life beneficiaries, that if the income in any year was in- 
adequate, recourse could be had to the principal, and that the words 
‘‘without intrenching on the principal or being obliged to borrow’’ are 
a recognition by the testator—and an expression of: his intent—that it 
might be necessary and proper to resort to the principal in the event 
that the income in any year was inadequate to pay the annual sums 
provided for living beneficiaries under the will. 

Pertinent language throughout the entire will must be considered 
in determining what the intent of the testator was with respect to his 
gifts of income and of principal. The language of the will manifests a 
definite and persistent intent as to the disposition of the income and of 
the principal of the estate. The yearly payments to the life beneficiaries 
are to be made ‘‘out of the net income”’ of the estate; the moneys con- 
templated to provide the emergency fund are to come ‘‘from the in- 
come’’ of the estate; on the death of a beneficiary ‘‘the share of the 
income set apart for his or her benefit’’ shall go to the charities; it is 
“‘the purpose of this will’’ that the ‘‘entire estate’’ shall be devoted to 
charitable purposes. We think that the language of the will adequately 
manifests the intent of the testator that the provisions made for the 
life beneficiaries must come out of the income and not out of the prin- 
cipal of the estate. 

Under the appellant’s construction of the phrase ‘‘ without intrench- 
ing on the principal’’—as meaning that the principal of the estate can 
be charged with the payment of the yearly sums of money provided for 
the life beneficiaries—the repeated statements in the will that such pay- 
ments shall be made out of income are unnecessary, since the income 
would naturally be first resorted to even if there was an expressed 
charge on the principal. Cummings v. Cummings, 146 Mass. 501, 508, 
16 N. E. 401; Tirrell v. Commissioner of Corporations and Taxation, 
287 Mass. 464, 471, 192 N. E. 77. 

The terms in which the gift of the principal of the estate is made 
indicate an intent of the testator that the principal of the estate should 
be kept intact. The will provides that the ‘‘entire estate’’ should ulti- 
mately be devoted solely to charitable purposes. The gift over of a 
trust estate tends to indicate that it is not to be drawn on. Nudd v. 
Powers, 136 Mass. 273; First National Bank of Toms River v. Levy, 
123 N. J. Eq. 21, 195 A. 820; Einbecker v. Einbecker, 162 Ill. 267, 
44 .N. E. 426. 

It is urged that the testator could not have intended to limit his 
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widow merely to a share of the income of the estate, and that he must 
have intended to safeguard her future by charging, if necessary, the 
principal of the estate if the income, in any year, was not adequate 
to make the payments provided for her in the will. The testator ex- 
pressed no distinction in this respect between the widow and the other 
life beneficiaries. We cannot read into the will an intention that the 
testator did not there express. The continued reference in the will 
to the gifts to the life beneficiaries as payable out of the income re- 
quires, we think, the conclusion that the dominant purposes of the will 
are that the beneficiaries should be paid out of the income and not out 
of the principal of the estate, and that the entire principal of the estate 
should ultimately be used for the benefit of the designated charities. 


AGENT’S AUTHORITY TO EXECUTE NOTE 
Sumner v. Knighton, Court of Appeal of Louisiana, 1 So. Rep. (2d) 142 


Where a store owner empowered the store manager to do busi- 
ness with a certain bank and to sign all contracts and checks, it 
was held that the manager was not authorized to obtain loans and 
to execute notes for the owner, since the contracts referred to by 
the authorization granted to the manager were those arising in the 
usual course of the store’s operation. 


Action by E. T. Sumner against Mrs. Mabel Reid Brewer Knighton 
and others on two notes and for balance due for hay assertedly sold. 
From the judgment, plaintiff appeals. 

Affirmed. 

Dimick & Hamilton, of Shreveport, for appellant. 

R. D. Watkins, of Minden, for appellees. ( 


HAMITER, J.—This is a companion suit to cause No. 6195, styled 
Q. Z. Clements v. Mrs. Mabel Reid Brewer Knighton et al., 1 So. 139, 
decided by us today. The two were consolidated for trial in the dis- 
trict court and have been considered here in that form. 

In each case the same parties defendant are impleaded. There is a 
difference, however, as to the plaintiff and to the cause of action in- 
volved. Herein E. T. Sumner seeks judgment on two primissory notes 
allegedly held and owned by him, the maker of which is the Dubberly 
Mercantile Company by Q. Z. Clements; and he also asks judgment for 
$27.60, this being the balance due for certain hay assertedly sold. 

One of the mentioned notes is for the principal amount of $350, less 
(nvidia cmainutaeocatiataties amicatesata teenie tama 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §56. 
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certain credits; is made payable to the Peoples Bank & Trust Company; 
and it bears the endorsement to plaintiff, without recourse, of the named 
payee. The other note is for $100, and is payable to E. T. Sumner. 

The petition alleges that in the execution of both of said promissory 
notes the Dubberly Mercantile Company, which was the trade-name used 
for Mrs. Knighton’s store, ‘‘was represented by Q. Z. Clements, the 
duly authorized manager of said company, and the duly authorized 
manager and agent of defendant, Mrs. Knighton.’’ 

Defendants deny generally the allegations of the petition. Affirma- 
tively they aver that the notes were made by Q. Z. Clements without 
any authority from Mrs. Knighton and were not given for her account. 

The demands of plaintiff respecting the notes were rejected. He 
was granted judgment against Mrs. Knighton, however, for the $27.60 
claim ; and inasmuch as the sale of the business to Phillip Holley & Son 
was not effected in accordance with the provisions of the Bulk Sales 
Law of this state, that partnership and its members, being the other 
defendants herein, were declared to be liable to plaintiff as receivers 
to the extent of the named amount. 

Plaintiff appealed. Defendants complain in this court, through 
appropriate pleadings, that the district court erred in refusing to reject 
all of the demands of plaintiff. 

A fundamental principle of law of this state is that the authority 
of an agent to execute notes or other commercial paper on behalf of his 
principal must be express and special. Civil Code, Article 2997; Robert- 
son v. Levy, 19 La. Ann. 327; In re Lafourche Transportation Company 
v. Pugh, 52 La. Ann. 1517, 27 So. 958; Credit Alliance Corporation v. 
Centenary College of Louisiana, 17 La. App. 368, 136 So. 130. It has 
been held, however, that the granting of such authority is implied when 
the main object of the agency requires the exercising of that power. 
James v. Lewis, 26 La. Ann. 664; Kern, Inc. v. Panos, La. App., 177 
So. 432. 

Clements testified that the promissory notes were given in connec- 
tion with his borrowing of funds for use in the operation of Mrs. Knigh- 
ton’s store; and plaintiff largely relies on the provisions of the written 
management agreement, quoted in full in the opinion of cause No. 6195, 
to show authority for such acts. Under those contractual provisions, 
the manager was empowered to do business. with the Peoples Bank & 
Trust Company of Minden, Louisiana, and also ‘‘to sign all contracts 
and checks’’; but, in our opinion, this authority did not include the 
obtaining of loans and the execution of notes for Mrs. Knighton. The 
contracts referred to and contemplated therein were, undoubtedly, those 
arising in the usual course of the store’s operation. 

Furthermore, we think that the nature of the agency did not fur- 
nish by implication the authority claimed. The managing of a mer- 
eantile store in a small town, as in the instant case, does not necessarily 
require the borrowing of funds. 
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It is next contended by plaintiff that the funds obtained from the 
loans, which the notes evidenced, were used for the benefit of Mrs. 
Knighton in paying for purchases made in behalf of the store; and 
he argues that she should not be allowed to enrich herself at his expense. 
This contention is not clearly established by the evidence; in fact it 
is impossible to determine from the record just where and how the 
borrowed funds were used. 

Plaintiff’s claim of $27.60, the balance allegedly due for the sale 
of hay, is supported by adequate proof. It was properly recognized. 

The judgment, for the reasons assigned, is affirmed. 


PROVISION FOR ACCELERATION OF 
NEGOTIABLE INSTRUMENT 





Tower Grove Bank & Trust Co. v. Duing, Supreme Court of Missouri, 
144 S. W. Rep. (2d) 69 





Under the Negotiable Instruments Act it is generally held that a 
note payable at a fixed or determinable time is not rendered non- 
negotiable by a provision for acceleration for non-payment of 
interest, taxes, insurance, etc., even though such provision is by its 
terms automatic and not expressed to be at the option of the holder. 


In this case a deed of trust securing principal note provided for 
payment of taxes, keeping property insured, and that on failure to 
pay interest notes when due the whole sum would become due. An 
extension agreement required that all stipulations specified in the 
deed of trust securing the notes should be complied with, otherwise 
the extension was void. It was held that the extension agreement did 
not render the principal note non-negotiable on the ground that it 
contained a promise to do something in addition to the payment of 
money. Moreover, the holders of the note did not claim acceleration 
on account of the failure of the debtors to pay taxes, but foreclosed 
the deed of trust on default in payment of interest. 


Suit to set aside a deed by the Tower Grove Bank & Trust Company, 
a banking corporation, against Herman Duing and others. From a 
decree for the defendants, plaintiff appeals. 

Affirmed. 

Dubail, Judge & Winter, of St. Louis, for appellant. 

Foristel, Mudd, Blair & Habenicht, and Abeken & Bergmann, all 
of St. Louis, for respondents Herman and Edna Duing. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§848, 850. 
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CLARK, J.—Appeal by plaintiff from a decree in the circuit court 
of the City of St. Louis in favor of defendants, Herman Duing and 
Edna Duing. The suit is in equity to set aside a deed executed and 
delivered to said defendants by Raymond J. Tombridge, as trustee, 
under foreclosure of a deed of trust on real estate. Being an action in 
equity we hear the case de novo. However, this court will usually defer 
to the findings of the chancellor unless satisfied that they are against 
the weight of the evidence. Fessler v. Fessler, 332 Mo. 655, 60 S. W. 
2d 17, and cases cited. 


Briefly, the evidence shows: that on September 25, 1922, E. Alice 
Toohey and Florence M. Toohey executed and delivered to Clarence 
R. Dowlin a promissory note for $3,000, due in three years after its 
date, and six semi-annual interest notes for $90 each, and at the same 
time executed and delivered a deed of trust on certain real estate to 
secure said notes, Raymond J. Tombridge being named as trustee in the 
deed of trust. The principal note was extended from time to time and 
new interest notes executed, the last extension being for three years 
from September 25, 1931. It is conceded that the defendants, Duing, 
were the holders of the notes in due course on March 25, 1933, the prin- 
cipal note having been endorsed in blank by the payee. The deed of 
trust provided that failure to pay any interest note when due would 
cause the whole sum to become due. Debtors made default of the 
interest note falling due on March 25, 1933. Shortly before that the 
Duings had been informed that debtors would be unable to make further 
payments of either principal or interest and a few days before March 
25 they placed the notes, deed of trust, insurance policies and certificate 
of title in the hands of the trustee, Tombridge, and instructed him to 
foreclose. He published the notice of sale in the St. Louis Daily Record, 
a daily newspaper published in said city, for the time specified in the 
deed of trust, the first publication being on April 1, 1933. Public sale 
was held on April 25, 1933, and Tombridge bid in the property for 
the Duings for the amount of the principal note. Tombridge executed 
and delivered to the Duings a trustee’s deed, which they promptly 
recorded. 

During 1933 and for many years prior thereto, Raymond J. Tom- 
bridge conducted the Tombridge Real Estate Agency, a corporation, of 
which he was the president and sole manager. The Agency was con- 
stantly indebted to the plaintiff bank in varying amounts; on March 
17, 1933, the amount due being $8,300 secured by various collateral 
notes. Several times the bank extended the loan for a few days at a 
time and frequently demanded that the Agency reduce its indebtedness 
or deposit additional security. Sometime late in March or early in 
April, 1933, the exact time being uncertain, Tombridge delivered to the 
bank as additional collateral the principal note which he had received 
from the Duings and all the outstanding interest notes, except the one 
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falling due on March 25, 1933. This was done without the knowledge 
or consent of the Duings. In May, 1934, the bank held a public sale and 
claims to have bought these notes as well as all other notes pledged to 
it by Tombridge. Other facts, as shown by the evidence, will be men- 
tioned later. 

Appellant contends: that the Duings clothed their agent, Tombridge, 
with indicia of title, thereby enabling him to transfer the notes to the 
bank; that, as pledgee, the bank was a holder for value and without 
notice; that, as the pledge of the notes to the bank made it a holder in 
due course, it had the right to sell the notes to itself after it had. knowl- 
edge of Tombridge’s lack of authority to pledge them; that the trustee’s 
deed to the Duings was without consideration. _ 

Respondents contend: that, because of the wording of the extension 
agreement and the fact that it was unsigned, the principal note was 
non-negotiable and overdue when pledged to the bank; that, as it was 
conceded the Duings were holders in due course and the evidence shows 
that Tombridge had no authority to pledge the notes, the bank had the 
burden to show that it acquired them in good faith and without notice, 
which burden the bank failed to sustain; that the bank has received full 
payment of the Tombridge indebtedness from collateral other than the 
Duing notes. 


We hold that the principal note was not overdue at the time it was 


pledged to the bank, notwithstanding that the last extension agreement 
was unsigned. Baade v. Cramer, 278 Mo. 516, 213 S. W. 121; Fisher v. 
Stevens, 1438 Mo. 181, 44 S. W. 769. Besides; the fact that notes for 
future interest, duly executed by the makers of the principal note, were 
delivered to the bank with the principal note, is evidence that time for 
payment had been extended. Also, respondents admit the extension in 
their answer. 


The note was not rendered non-negotiable by the terms of the exten- 
sion, which required ‘‘that all the stipulations, agreements and condi- 
tions specified in the deed of trust securing this note shall be complied 
with, otherwise this extension is null and void.’’ Respondents contend 
that, since the deed of trust requires the payment of taxes, keeping the 
property insured, etc., the extension agreement contained a promise to 
do something in addition to the payment of money, in violation of 
Section 2634, Revised Statutes Missouri 1929, Mo. St. Ann. § 2634, 
p. 646. That section is a part of our Negotiable Instruments Law which 
has been enacted in substantially the same form in most of the states. 
Under that law it is generally held that a note payable at a fixed or 
determinable time is not rendered non-negotiable by a provision for 
acceleration for non-payment of interest, taxes, insurance, etec., even 
though such provision is by its terms automatic and not expressed to be 
at the option of the holder. Most of the cases construe such a provision 
to be optional. See 8 Am. Jur. p. 31, see. 286; also discussion in 32 












THE BANKING LAW JOURNAL 


Harvard Law Review 767. We think that is the correct view because 
such acceleration provision is for the benefit of the holder and one which 
he may waive. Indeed, in the instant case the Duings did not claim 
acceleration on account of the failure of debtors to pay the taxes for 
1932, but waited until default in the payment of interest. Section 2631, 
Revised Statutes Missouri 1929, Mo. St. Ann. § 2631, p. 645, states that 
a provision for acceleration on account of default in the payment of 
interest does not destroy the negotiable character of the note. We hold 
that the principal note did not become due until the Duings exercised 
their option by ordering foreclosure after default of the interest note 
on March 25, 1933. Then the: whole sum became due, as between the 
holder and the makers, but there was nothing on the notes to charge 
the bank with knowledge that the Duings had exercised their option 
to aecelerate payment and cause the notes to become due. 

The Duings, by clothing their agent, Tombridge, with indicia of 
ownership made it possible for him to pledge the notes, and the bank 
acquired title as pledgee unless it had actual knowledge of the defect 
in Tombridge’s title or the circumstances show that the bank acted in 
bad faith. Baade v. Cramer, supra; Downs v. Horton, Mo. App., 209 
S. W. 595; Id., 287 Mo. 414, 230 S. W. 103; Link v. Jackson 158 Mo. 
App. 63, 139 S. W. 588. 

Respondents contend that, as it was shown that Tombridge fraud- 
ulently pledged the notes in violation of his instructions, the burden 
shifted to the bank to prove that it acquired the notes in good faith and 
without knowledge of the fraud. In this connection, respondents cite: 
Section 2687, Revised Statutes Missouri 1929, Mo. St. Ann. § 2687, 
p. 681. Read literally, this section would seem to sustain respondents’ 
contention, but in State ex rel. Stevens v. Arnold, 326 Mo. 32, 30 S. W. 
2d 1015, 1018, this court held that the statute refers to the ‘‘burden of 
evidence’’ rather than the ‘‘burden of proof’’; and that the holder of 
negotiable paper in due course does not have the burden of proving 
that he had no knowledge of an infirmity in the note and acted in good 
faith in acquiring it. This court, en blanc, reached the same result in 
State ex rel. Strohfeld v. Cox, 325 Mo. 901, 30 S. W. 2d 462, approving 
the earlier case of Downs v. Horton, 287 Mo. 414, 230 S. W. 103. Those 
cases announce the correct rule that the ‘‘burden of proof’’ of a neces- 
sary ‘allegatiom remains with the party asserting it throughout the case, 
while the ‘‘burden of evidence,’’ or the necessity of meeting prima facie 
proof offered by an opponent, may shift from time to time during the 
progress of the trial. 

We do not think that defendants (respondents) sustained the burden 
of proving that the bank had knowledge of the infirmity in Tom- 
bridge’s title to the notes or acted in bad faith at the time it received 
them as collateral on Tombridge’s indebtedness. 

Just when the bank learned of the fraudulent conduct of Tombridge 
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is not made.clear by the evidence, but certain it is that the bank had 
such knowledge not later than September, 1933. Months after that, 
in May, 1934, the bank, with full knowledge of the defect in Tombridge’s 
title, foreclosed all the Tombridge collateral, including the Duing notes, 
and bought at its own sale. The appellant bank contends that this sale 
gave it full title to the collateral under the principle of law that ‘‘a 
holder in due course may sell to a person with notice and the latter will 
succeed to the rights of him from whom he bought.’’ That is a correct 
statement of an abstract principle of law, but we doubt that it can be 
applied to the facts of this case. Neither the bank nor its attorney who 
conducted this sale kept any record of it. The witnesses were uncertain 
as to the exact amount bid for the pledged property. No credit was 
placed on the Tombridge indebtedness at the time of this sale, credit 
being given thereafter from time to time as cash was realized from the 
Tombridge collateral. Under all the circumstances, we think the bank 
was in the same position, with respect to the Duing notes, after this sale 
as it was before. In other words, it stands as a pledgee of the Duing 
notes. But, as pledgee, its interest in said notes goes only to the extent 
of its lien. That is, it is interested in the Duing property only to the 
extent necessary to make up any balance remaining due on the Tom- 
bridge indebtedness after the bank has realized upon all the other col- 
lateral which Tombridge rightfully pledged. In Speer v. Home Bank, 
200 Mo. App. 269, loc. cit. 275, 206 S. W. 405, 407, it was said: ‘‘It is 
undoubtedly a well-established rule that where a creditor has a lien 
on two funds, or two parcels of property, and another creditor has a 
lien upon but one of them, the former ereditor will, in equity, be required 
to seek satisfaction out of that fund or parcel upon which the other 
ereditor has no lien.’’ See also, International Bank v. German Bank, 
71 Mo. 183, 36 Am. Rep. 468, and Section 2656, Revised Statutes Mis- 
souri 1929, Mo. St. Ann. § 2656, p. 658. The Duings were not parties 
to Tombridge’s fraud. At most, they were negligent in making it pos- 
sible for Tombridge to pledge their notes to the bank and thereby 
procure an extension on his indebtedness. But the bank, having learned 
of the fraudulent pledge of the Duing notes and still having other 
collateral from Tombridge, is required in equity to first satisfy their 
debt out of such other collateral. If the Tombridge indebtedness has 
been fully paid by such other collateral, the bank has no interest in the 
Duing notes. This was an affirmative defense and the burden was on 
defendants to prove it. They endeavor to make such proof over the 
constant objections of the appellant. The proof shows: that on August 
14, 1933, the bank held collateral notes on the Tombridge debt amount- 
ing to $20,800, secured by property appraised by the bank at $33,000. 
At the time of the trial the bank had received enough in cash to reduce 
the Tombridge indebtedness to less than $2,500 and had foreclosed and 
secured the title to three other parcels of collateral. The value of these 
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three parcels was not shown, but defendants proved that they were 
appraised by the bank as follows: property at 1022 Rutger Street, $700; 
at 6422 Marquette, $4,000; and at 5714 Morganford, $6,000. Witnesses 
for the bank testified that there had been some depreciation in these 
parcels and some expense incurred in securing title, but they offered no 
evidence tending to show that the depreciation and expense would reduce 
the value to less than the balance of the debt. Conceding that the 
burden of proof remained with defendants, we think the burden of 
evidence shifted to the bank after defendants had proved by the bank’s 
own appraisal that the value of these three parcels exceeded the balance 
of the debt. 

There is no merit in appellant’s contention that the trustee’s deed 
from Tombridge to the Duings was without consideration. They bid 
in the property for the amount of their debt without knowledge that 
Tombridge had fraudulently parted with their note. 

We can not say that the decree of the chancellor is against the weight 
of the competent evidence. Accordingly, the case must be and is hereby 
affirmed. 




















DAMAGES FOR MENTAL SUFFERING NOT 
RECOVERABLE AGAINST BANK FOR 
REFUSAL TO HONOR CHECK 


Meadows v. First National Bank of Harlingen, Court of Civil Appeals 
of Texas, 149 S. W. Rep. (2d) 591 


Damages for mental anguish or emotional disturbance suffered 
by a depositor because of the wrongful action of a bank in dishonor- 
ing a check drawn by the depositor cannot be recovered as actual 
damages. 

In this case a bank held a note made by the depositor over which 
a dispute occurred as to whether it was paid. Subsequently, the 
bank refused to honor certain checks drawn by the depositor upon 
funds held by the bank subject to depositor’s check. It was held 
that the bank was not liable to the depositor for mental anguish or 
emotional disturbance based on malice in refusing to honor the checks 
drawn by the depositor. 























Suit by D. B. Meadows against the First National Bank of Harlingen 
for damages for malicious prosecution of a civil suit, for malicious 
breach of contract on part of bank in refusing to pay checks drawn 
by plaintiff upon funds held by the defendant bank subject to plain- 
tiff’s check, and for unreasonable, unwarranted, and oppressive method 
used by the defendant bank for the collection of a debt known to have 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §771. 
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been paid and not then owing, which directly resulted in the violation 
of plaintiff’s ‘‘right of privacy.’’ From an order of dismissal, entered 
after sustaining of general demurrer to plaintiff’s petition and his re- 
fusal to amend, the plaintiff appeals. 

Affirmed. 

Brown & Criss, of Harlingen, for appellant. 

Carter & Stiernberg and Osce Fristoe, all of Harlingen, for appellee. 


NORVELL, J.—This is an appeal from an order of dismissal after 
the sustaining of a general demurrer to appellant’s petition and his 
refusal to amend. Appellant, D. B. Meadows, here contends that the 
stricken petition asserted three causes of action or theories of recovery 
against appellee, First National Bank of Harlingen, based upon (1) 
the malicious prosecution of a civil suit, (2) the malicious breach of 
contract on the part of the bank in refusing to pay checks drawn by 
appellant upon funds held by the bank subject to appellant’s check, and 
(3) an unreasonable, unwarranted and oppressive method used by the 
bank for the collection of a debt known to have been paid and not then 
owing, which directly resulted in the violation of Meadows’ ‘‘right of 
privacy.’’ 

Actual damages prayed for were as follows: 

1, Attorney’s fees expended in defending the lawsuit alleged to have 
been instituted maliciously and without probable cause—$50. 

2. Time expended by appellant in preparing his defense to said 
suit—$175. 

3. Mental anguish, nervousness and worry, humiliation and em- 
barrassment suffered by appellant and his wife—approximately $4,800. 

Appellant also prayed for the recovery of exemplary damages in the 
sum of $5,000. 

The order or judgment appealed from contains the following recitals 
and holdings: ‘‘Counsel for plaintiff (appellant) stated in open court 
that plaintiff (appellant) was not suing defendant (appellee) for any 
money detained on deposit or for interest on any money detained, and 
the court was of the opinion that plaintiff (appellant), under the allega- 
tions of his petition, is not entitled to the several items of damage therein 
sought to be recovered, but that said petition only stated a cause of 
action for nominal damages below the jurisdiction of this court, and 
that the defendant’s (appellee’s) general demurrer to said petition 
should be sustained.’’ 

“The rule in Texas is that exemplary damages cannot be recovered 
unless the plaintiff is shown to have sustained actual loss or injury. 
There can be no recovery of exemplary damages in the absence of a 
recovery of actual damages. A verdict of nominal actual damages is 
not sufficient.’”” Fort Worth Elevators Co. v. Russell, 123 Tex. 128, 
70 S. W. 2d 397, 409. 
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If, therefore, the particular items of actual damages prayed for in 
the petition, attorney’s fees, time expended, mental anguish or disturb- 
ance suffered, can not be recovered as such, the order of dismissal was 
the only order which could have properly been entered by the trial court, 
as a district court has no jurisdiction over an action of this character 
when only nominal actual damages can be recovered under the pleadings. 

Although appellant’s petition is very lengthy and detailed, especially 
the part thereof relating to the charge of malice and the resultant mental 
disturbances suffered by appellant, the controlling allegations, stripped 
of their descriptive adjectives, may be briefly stated as follows: 

On April 11, 1935, appellant owed the bank $1,941.93 upon a note. 
He gave the bank some security for this note, under an agreement that 
if the note was not paid upon maturity, the bank should take the security 
in satisfaction of the note. 

Appellant complied with this agreement, conveyed the security to 
the bank in full payment and satisfaction thereof, but failed to secure 
the return of the note. 

About September, 1939, the bank, then having possession of the note, 
demanded payment thereof and threatened suit thereon. On October 
19, 1939, the bank informed appellant that it would refuse to honor 
the checks of appellant and his wife, drawn against various accounts in 
the bank, until appellant made a settlement of the note in question. The 
bank also brought suit upon the note the same day. 

On November 3, 1939, this suit was dismissed at the cost of the bank. 

While the suit was pending, the bank refused to honor certain checks, 
drawn by appellant and his wife. It seems that one of these checks, in 
the amount of $3, was taken up by appellant. Payment upon a part 
of the remaining checks issued during this period was delayed but 
ultimately made by the bank. The bank made no further attempts to 
impound appellant’s funds or to dishonor his or his wife’s checks after 
November 3, 1939. 

Appellant filed suit for cancellation of the note involved and upon 
the bank’s disclaimer, a judgment in his favor was entered on January 
29, 1940. 

The bank knew that the note involved had been paid, and yet insti- 
tuted suit thereon maliciously and without probable cause. All of the 
acts complained of were done by the bank in an effort to take an uncon- 
scionable advantage of appellant and force him to pay a debt he did 
not legally owe. These acts caused appellant and his wife extreme 
mental anguish and emotional disturbance. In this connection, appel- 
lant pleaded various circumstances surrounding his family, such as the 
fact that he had children in college dependent upon him for financial 
support, and that because of the bank’s actions he was unable to send 
money to his children. 

We now examine the first theory of recovery advanced by appellant, 
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i.e., the malicious prosecution of a civil suit. We are of the opinion 
that the petition fails to state a cause of action in this particular, for 
the reason that it does not appear from the petition that an interference 
with, or seizure of, appellant’s property resulted from or was incident 
to the filing of the suit on the note. Pye v. Cardwell, 110 Tex. 572, 
2922 S. W. 153. Appellant argued that the action of the bank, in 
arbitrarily withholding appellant’s funds subject to check, constituted 
an interference with or seizure of property. The action of the bank in 
dishonoring appellant’s checks did not result from the invocation of 
judicial authority or any legal process incident thereto, and for this 
reason the contention of appellant must be overruled. 

The above holding disposes of the first theory of recovery (malicious 
prosecution) and the first two items of alleged actual damages, attor- 
ney’s fees, and loss of time, ete., which were incident to the defense of 
the unfounded action brought by the bank against appellant. Clearly, 
these items could not be recovered as actual damages incident to the 
second and third theories of recovery advanced by appellant. It is not 
necessary for us to decide whether or not such items are recoverable as 
actual damages in a suit for malicious prosecution, as we have held that 
the petition here fails to assert a cause of action in that respect. 

The only remaining element of actual damages prayed for by appel- 
lant is that of mental anguish or emotional disturbance. In State Na- 
tional Bank of Iowa Park v. Rogers, Tex. Civ. App., 89 S. W. 2d 825, it 
was held that damages for mental suffering occasioned by the bank’s 
dishonoring a check drawn by plaintiff could not be recovered as actual 
damages. This holding disposes of appellant’s second theory of recov- 
ery, and leaves for consideration the theory of recovery based upon 
what appellant terms an invasion of his ‘‘right of privacy.”’’ 

Under this theory, appellant asserts that the petition discloses one 
of those causes of action wherein a pecuniary recovery is allowed for 
mental and emotional disturbance, even though no other grounds are 
pleaded as a basis for an award of actual damages. In this connection, 
we have read, with a great deal of interest, the authorities cited by 
appellant, particularly the article entitled ‘‘Mental and Emotional Dis- 
turbance in the Law of Torts’’ by Calvert Magruder, in 49 Harvard 
Law Review, 1033, and the cases therein discussed. 

We are, however, of the opinion that, as above pointed out, mental 
and emotional disturbance is not an element of actual damages recover- 
able because of the wrongful action of a bank in dishonoring a check. 
We further conclude that the case presented by appellant’s petition is 
not one of those in which actual damages for mental distress are recov- 
erable upon the theory that appellant’s ‘‘right of privacy’’ has been 
violated. 

The order of dismissal entered by the trial court was correct and is 
accordingly affirmed. 
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INDORSEMENT “WITHOUT RECOURSE” 





Evans v. First National Bank of Fairbury, Supreme Court of Nebraska, 
297 N. W. Rep. 154 





An indorsement ‘‘without recourse’’ indicates a purpose not to 
assume a liability on the paper or responsibility for its payment and 
is sufficient to transfer title; provided there is no fraud, conceal- 
ment or misrepresentation, it exempts the indorser from all liability 
as indorser, except that he is still chargeable with implied warranties 
as a seller of the paper. It follows, therefore, that when a note is 
indorsed ‘‘without recourse’’ it does not relieve the indorser, if 
there be sufficient evidence of fraud, concealment or misrepresenta- 
tion to sustain a verdict to that effect by the jury. 

In this case plaintiff brought an action for damages against a 
bank and its president for having sold her a mortgage by allegedly 
false and fraudulent representations. It was held that when fraud 
and misrepresentation were set up and proved, the court then was 
justified in instructing the jury that if the plaintiff was induced 
to purchase the note and mortgage by false representations, and find 
that such were made, then liability for such false representations 
could not be avoided by indorsement ‘‘without recourse.’’ 


Action by Margaret Evans against the First National Bank of Fair- 
bury and Luther Bonham for having sold the plaintiff a mortgage by 
allegedly false and fraudulent representations. From a judgment in 
favor of the plaintiff as against the First National Bank of Fairbury, 
the First National Bank of Fairbury appeals. 

Judgment affirmed. 

Hartigan & Skultety, of Fairbury, for appellant. 

Perry, Van Pelt & Marti and Arthur E. Perry, all of Lincoln, for 
appellee. 


PAINE, J.—Plaintiff brings an action for damages against a bank 
and its president for having sold her a mortgage by false and fraudu- 
lent representations. The jury returned a verdict in favor of the plain- 
tiff and against the bank for $2,041.11. Motion for new trial being 
overruled, the bank appealed. Case dismissed as to defendant Bonham. 

Plaintiff in her amended petition charges that the First National 
Bank of Fairbury and the Fairbury Savings Bank had identical places 
of business, and that the Savings Bank was controlled, dominated and 
managed by the First National Bank, and Luther Bonham was presi- 
dent of both banks; that on December 29, 1929, the defendants, acting 
through said Savings Bank, and as owners thereof, sold her a note for 
$1,500, executed by Lee J. Cramb guardian of George H. Cramb, an 
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insane person, which note was represented to be secured by a first lien 
on the northeast quarter of section 22, township 2, range 1, in Jeffer- 
son county, Nebraska, and it was further represented by president 
Bonham, and those acting under and for him and the bank, that said 
note was a safe and sound investment, and could be resold at any time 
for its full face value, together with accrued interest thereon, and that 
it would be impossible for the plaintiff to place her funds in a better 
investment; that she believed these statements and representations to 
be true; that she relied upon and acted thereon, and purchased said 
note and paid the full sum of $1,500 therefor solely in reliance upon 
the representations of the defendants. 

Plaintiff further alleges that said $1,500 note was not secured by a 
first mortgage on said land, in that said land was the homestead of 
George H. Cramb and Elizabeth T. Cramb, his wife, and the wife did 
not sign, execute, or acknowledge said mortgage; that defendants, as 
part of said scheme to defraud, paid or: caused to be paid the first 
seven coupons attached to said note, thereby concealing defects therein, 
and plaintiff did not at any time see said note, or know the form or 
contents thereof, or how the same was executed or indorsed. 

Plaintiff further alleges that said note was not secured in any way; 
that it was not a good, safe investment, and that by reason thereof the 
plaintiff has been damaged in the sum of $1,500 and interest. Attached 
to the amended petition as exhibit A is a copy of said mortgage, show- 
ing the same to have been executed only by Lee J. Cramb as guardian of 
George H. Cramb, an insane or incompetent person, the mortgagee be- 
ing the Fairbury Savings Bank. 

The defendant Luther Bonham in his answer admits that he was 
president of the Fairbury Savings Bank, which bank owned two notes, 
one for $1,500 and one for $3,500, which notes were secured by a first 
mortgage on the land heretofore described, executed by Lee J. Cramb 
as guardian of George H. Cramb, an incompetent person. 

Defendant Bonham further alleges that on December 29, 1929, the 
Fairbury Savings Bank sold the $1,500 note to the plaintiff, and the 
$3,500 note to Henrietta Hoopes and S. M. Bailey, trustees of the estate 
of Norman Cherry, and that said notes when transferred were indorsed 
without recourse upon the Fairbury Savings Bank; that previous to 
September 1, 1929, George H. Cramb became of unsound mind, and 
his son, Lee J. Cramb, was duly appointed his guardian; that it was 
impossible to renew the $10,000 mortgage then outstanding upon cer- 
tain lands belonging to George H. Cramb without leave of the district 
court for Jefferson county, and that regular proceedings were conducted 
and leave granted to the guardian by the court to mortgage all of 
George H. Cramb’s property; that pursuant to the court order $5,000 
was loaned upon one quarter of land and $5,000 was loaned upon an- 
other quarter of land in Jefferson county; that the Fairbury Savings 
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Bank and its officers acted in good faith, and relied upon the advice of 
its legal counsel ; that Elizabeth T. Cramb, the wife of George H. Cramb, 
participated in all of the negotiations leading up to the making of said 
loan. Defendant Bonham denies that he participated in the actual 
making of the loan, or the sale and transfer of the note and mortgage 
to the plaintiff, and that he made no representations in regard to the 
same. 

The First National Bank of Fairbury files its separate answer; 
admits that it is a banking corporation, and that Luther Bonham is its 
president, and denies all other allegations in the petition, and for further 
answer admits that on or about December 24, 1929, the First National 
Bank of Fairbury purchased the assets of the Fairbury Savings Bank, 
and assumed certain liabilities of said savings bank, and attaches to its 
answer exhibit A, which is a copy of the agreement made and entered 
into between the Fairbury Savings Bank and the First National Bank, 
executed for each party by Luther Bonham, president of each bank, 
one of the provisions being that the First National Bank took over and 
assumed liabilities and obligations of the Fairbury Savings Bank at the 
close of business on December 23, 1929. 

The plaintiff for reply denies each and every allegation in the 
answers of defendants not admitted; admits that there was indorsed, 
without plaintiff’s knowledge or consent, the words ‘‘ without recourse,’’ 


but plaintiff, being unfamiliar with business transactions, did not ex- 
amine said note, or know of said indorsement, and charges that said 
pretended indorsement was vitiated by reason of the fraud set out in 
her petition, by which the defendants are estopped from claiming that 
the indorsement ‘‘without recourse’’ is a defense to this action. 


The defendant First National Bank assigns 13 errors for the re- 
versal of the judgment in this case. Many of these assignments of 
error set out rulings of the court in excluding several exhibits filed 
in the action in the district court for Jefferson county leading up to 
the issuance of the license to the guardian of George H. Cramb to mort- 
gage the incompetent’s real estate, also excluding exhibits filed in the 
foreclosure proceedings, and withdrawing from the jury an inventory 
of the estate of George H. Cramb, deceased, signed by Elizabeth T. 
Cramb as executrix, in which inventory she sets out the land in the 
ease at bar, and describes it as being subject to the mortgage herein. 
We do not find prejudicial error in any of these rulings. 

Now, to set out the contentions of the plaintiff, she testified that 
she was 73 years of age, and had known Luther Bonham for 25 years, 
as her husband had been cashier of the bank under Mr. Bonham for 
over 20 years, and until the time of her husband’s death. The plaintiff 
testified she always went to Mr. Bonham about any of her business 
transactions, and considered him one of her best friends; that he knew 
of her property holdings, and she had asked him to let out her money 
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on a farm mortgage when something good came up. The bank tele- 
phoned her to come down, and an employee assured her this was a 
very good mortgage. The plaintiff then went directly to president 
Bonham’s private office, and he assured her it was a splendid deal and 
a good loan on one of the most valuable pieces of property in the 
county, and as good as gold. This was before plaintiff bought the note 
and mortgage. 

On behalf of the defendant bank, Luther Bonham testified positively 
that he had nothing whatever to do with the sale of the note and mort- 
gage to the plaintiff, and that he was in Minnesota on the day she bought 
this loan. On cross-examination, he said she had talked with him many 
times about it after the note was in default, and he had told her that 
in his opinion the note could be collected. He testified that the effec- 
tive date of the sale of the assets of the Fairbury Savings Bank to the 
defendant bank was October 1, 1929, but that the Savings Bank was 
never actually merged, but was separately liquidated, all as shown by 
exhibits which were signed by the Northwest Bancorporation, which 
about this time became interested in the affairs of the defendant bank. 

In this connection, exhibit No. 3, offered by plaintiff, reads as 
follows : 


‘‘The Fairbury Savings Bank 
‘Luther Bonham, President 
**S. M. Bailey, Vice-president 
‘‘Henrietta Hoopes, Sec.-Treas. 
Fairbury, Nebraska 
*“Nov. 22, 1929. 
‘‘Department of Trade & Department of Trade & Commerce 
Commerce Bureau of Banking 
‘‘Lincoln, Nebr. 
‘“Nov. 23, 1929 
‘*Gentlemen :— Received 
‘*Referring to your letter of recent date asking for a report on Bank 
Examiners recommendations, will state that this Bank has been sold to 
the Northwest Bancorporation and will in a few days merge with the 
First National Bank of this city. 
‘“Very truly yours, 
‘‘H. Hoppes, 
““Sec.-Treas.’’ 


Several times it is argued that this note was assigned to the plain- 
tiff ‘‘without recourse.’’ See Comp. St. 1929, see. 62-309. This in- 
dorsement ordinarily relieves indorser from certain liabilities in con- 
nection therewith. Johnson v. First Trust Co., 125 Neb. 26, 248 N. W. 
815. But, in the case at bar, the assigning of this note to the plaintiff 
‘without recourse’? was simply a form of the contract by which the 
savings bank limited its responsibility at the time of sale. ‘‘Such an in- 
dorsement indicates a purpose not to assume a liability on the paper 
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or responsibility for its payment and is sufficient to transfer title, but, 
provided there is no fraud, concealment, or misrepresentation, it ex- 
empts the transferor from all liability as indorser, except that he is still 
chargeable with implied warranties as a seller of the paper.’’ 10 C. J.S., 
Bills and Notes, 701, 702, § 214. See Brannan, Negotiable Instruments 
Law, 6th Ed., 493, sec. 38. 

Now, in the case at bar, when fraud and misrepresentation were set 
up and proved, the court then is justified in going behind the contract 
and instructing the jury generally, as the trial judge did in instruc- 
tion No. 17, that if the jury find that the plaintiff was induced to pur- 
chase the note and mortgage by false representations, and find that 
such were made, then liability for such false representations cannot be 
avoided by the indorsement on said note of the words ‘‘without re- 
course,’’ the court also stating the alternative proposition, and this 
instruction stated the law as this court has announced it in Paul v. 
Cameron, 127 Neb. 510, 256 N. W. 11: ‘‘In this state, in actions for 
false representations, proof of a scienter is not essential to recovery; 
and where a petition in this class of cases clearly and positively alleges 
that the representations relied on by plaintiff were false, while the 
further allegation in effect ‘that the defendant knew it was false, or 
else made it without knowledge as a positive statement of known fact,’ 
is in accord with good practice, it is not essential to recovery that either 
be incorporated in such pleading or covered in the instructions to the 
jury.”’ 


‘When a note is indorsed without recourse, it does not relieve the 
indorser, if there was sufficient evidence of concealment, fraud, or mis- 
representation to justify submission of the issue, and to sustain the 
verdict reached by the jury.’’ Farmers’ & Merchants’ Bank v. Wisdom, 
226 Ky. 179, 10 S. W. 2d 846, 848. 


While other defenses are urged in this case, which appear to have 
little merit and cannot be discussed, we have reached the conclusion 
that the trial court was right in entering the judgment upon the verdict 
returned by the jury, and the same is hereby affirmed. 





Judicial Crends 


Digest of Decisions on General and 
Special Deposits” 


General Deposits 


In the absence of a clear agreement to the contrary, express or im- 
plied, a deposit is presumed to be a general deposit, even though the 
bank may know that the deposit is to be used for a particular purpose. 
Williams v. Dickenson County Bank, Va., 7 8S. E. Rep. (2d) 885. 57 
B. L. J. 526. 


A deposit is presumed to be general unless expressly made special. 
Where a bank has the right to mingle the funds deposited with its gen- 
eral assets, it is a general and not a special deposit. Love v. Little, 
Miss., 148 So. Rep. 646. 50 B. L. J. 866. 


Where a person left a roll of bills with a private banker, stating 
that she wanted him to keep them for a few days, and she was given a 
pass book in which the transaction was entered as an ordinary deposit, 
it was held that the deposit was a general and not a special deposit, and 
that upon failure of the bank she was not entitled to payment in full. 
State v. Dickerson, 71 Kans. 769, 81 Pac. Rep. 497. 22 B. L. J. 859. 


Where a railroad company deposited its receipts with a bank to be 
held until the end of each week, when the company would transfer the 
entire amount to its regular depository, it was held, upon the insolvency 
of the bank, that the deposit was general and not special. Mississippi 
Central Railroad Co. v. Conner, Miss., 75 So. Rep. 57. 34 B. L. J. 422. 


Where a bank collects the purchase money paid for real estate, with 
instructions to place it to the credit of the vendor, the deposit is a 
general one and the bank is liable to the depositor if it pays the money 
on a check bearing a forged signature. Young v. Bundy, Tex., 158 
S. W. Rep. 566. 30 B. L. J. 732. 


Special Deposits 


A special deposit is created when there is an agreement, at time 
deposit is made, that it shall be held separate as a special fund for a 
specific purpose and not commingled with other funds of the bank or 
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be subject to checks drawn by the depositor. In re Wellston ''rust Com- 
pany, Mo., 136 8S. W. Rep. (2d) 480. 57 B. L. J. 297. 


A deposit is not a special deposit unless the parties so intended it. 
Heckman v. Ottumwa Nat. Bank, Ia., 223 N. W. Rep. 164. 46 B. L. J. 
407. 





Where the officers of a bank advance money to take up doubtful 
paper and leave the paper with the bank to be collected for their benefit, 
they are entitled to the proceeds of the paper upon collection. Yazoo 
State Bank v. Kimbrough, Miss., 127 So. Rep. 265. 47 B. L. J. 888. 


A special deposit made by a person who is already a depositor, at 
the suggestion of an officer of the bank, in order to keep the funds 
belonging to another person separate from those of the depositor, does 
not lose its character as a special deposit by reason of the fact that an 
item belonging to the depositor individually is deposited in that ae- 
count, nor does such mingling of funds relieve the bank from liability 
to hold the balance of the account for the special purpose designated. . 
Drumm-Standish Commission Co. v. Farmers’ State Bank of Neosho, 
Kans., 297 Pac. Rep. 725. 48 B. L. J. 563. 


The receiving of deposits of War Savings Stamps for safe-keeping 
was held to be within the powers of a bank authorized by its charter to 
receive on deposit gold or silver coin, bullion, notes, ‘‘or other valuable 
thing.’’ Miller v. Bank of Holly Springs, Miss., 95 So. Rep. 129. 40 
B. L. J. 301, 323. 


National banks have power to receive special deposits gratuitously 
or otherwise, and when received gratuitously, they are liable for their 
loss by gross negligence, Pattison v. Syracuse Nat. Bank, 80 N. Y. 82. 
14 B. L. J. 60. 


The plaintiff delivered two $500 Liberty Bonds to the defendant 
bank to be sold, the proceeds to be deposited to the plaintiff’s credit 
when collected. The bonds were forwarded by mail to another bank 
with instructions as to their sale. The employee of the bank, charged 
with the duty of mailing the bonds, neglected to have them registered, 
although instructed to do so. The bonds were lost in the mail. It was 
held that the bank was liable for the value of the bonds. Citizens Na- 
tional Bank v. Ratcliff, Tex., 238 S. W. Rep. 362. 39 B. L. J. 391. 


Where a bank with which bonds are deposited for safe-keeping 
wrongfully sells the bonds, uses the proceeds, and becomes insolvent, 
the depositor is entitled to file a general claim for the amount. Bailey v. 
Farmers’ Bank, Ky., 12 S .W. Rep. (2d) 312. 46 B. L. J. 450. 


A deposit by a tenant, on the express condition that it was to be 
held by the bank as security to the depositor’s landlord for the faith- 
ful performance of his lease, is held to be a special deposit creating a 
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trust fund, and the bank was held bound to keep the deposit intact for 
the purposes specified. Woodhouse v. Crandall, 197 Ill., 104, 64 N. E. 
Rep. 292. 19 B. L. J. 715. 


A bank which receives a deposit of bonds for safe-keeping must re- 
turn them upon demand, unless it has a lien on them, or is prevented 
from so doing by the real owner, or by act of law. Bates v. Capital 
State Bank, 18 Idaho 429, 110 Pac. Rep. 277. 27 B. L. J. 866. 


Where a bank violates the conditions of an escrow deposit, it is liable. 
Gregg v. Bimetallic Bank, 14 Colo, App. 251, 59 Pace. Rep. 852. 17 
B.L. J. 212. 


Where money is deposited in a bank to be paid out on specified con- 
ditions and the bank pays without seeing that those conditions are 
observed, the amount can be recovered from the bank as a trust fund. 
Richardson v. Isham, Tex., 265 S. W. Rep. 1101. 42 B. L. J. 298. 


A sum of money was placed in escrow with a bank to be paid out 
only to the plaintiff company, which was to drill a well for the depositor. 
The bank paid out the money to others on orders of the depositor, and 
thereafter the plaintiff brought this action against the bank to recover 
the amount of the deposit. It was held that the plaintiff was entitled 
to recover that amount with interest. Bank of Rison v. Layne & Bowler 
Co., Ark., 292 S. W. Rep. 126. 44 B. L. J. 562. 


The purchase money for a house and lot was deposited in the de- 
fendant bank in the name of the vendor. It was agreed that the bank 
should hold a sufficient amount of the deposit to pay a certain me- 
chanic’s lien claim, involved in a suit then pending, should it be de- 
cided in favor of the claimant. The cashier was notified of this arrange- 
ment at the time of the deposit and agreed to it. Subsequently the 
deposit was entirely paid out on the vendor’s checks. The mechanic’s 
lien proceeding being decided in favor of the claimant, the purchaser 
of the property was compelled to pay the amount recovered to prevent 
a judicial sale of the premises. It was held that the bank was liable 
to the purchaser for the amount which he was compelled to pay in 
settlement of the mechaniec’s lien claim. Fort v. First National Bank 
of Batesburg, 82 S. Car. 427, 64S. E. Rep. 405. 26 B. L. J. 456. 


A bank which holds $1,000 to be paid to the vendor of land, upon 
the completion of the sale, and to be forfeited to the vendor by the 
depositor, upon the latter’s failure to comply with the contract to pur- 
chase, is liable to the depositor where it pays the money to the vendor 
after the vendor has failed to make out a clear title to the land. 


Hunter v. Wallace, 57 Tex. Civ. App. 1, 1218. W. Rep. 180. 26 B. L. J. 
762. 


A, as agent for B, left securities belonging to B with the bank on 
special deposit without disclosing his agency. Afterwards he obtained 
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a receipt from the bank to send to B, indicating that as agent for B he 
had deposited the securities. The bank subsequently applied the pro- 
ceeds of part of the securities to a debt owing to it from A, and de- 
livered the balance of the securities to A, knowing that A intended to 
raise money on them for his own purposes. A’s authority as agent was 
limited to making investments, and he had no authority to use the secu- 
rities as he did. It was held that the bank was liable to B. Manhattan 
Bank v. Walker, 130 U. S. 267. 1B. L. J. 105. 


A bank which returns a check to the person depositing it with no- 
tice that it is claimed by another is liable for the amount of the check 
to the claimant if the latter is the true owner. Maser v. Farmers’ & 
Merchants’ Bank, Mont., 300 Pac. Rep. 207. 48 B. L. J. 908. 


The plaintiffs deposited with the defendant bank $30,000 to be paid 
out by the bank against bills of lading for grapes purchased by the 
plaintiffs. The amounts to be paid to the several vendors of the grapes 
were specified. The plaintiffs refused to receive two cars of grapes 
shipped to them on the ground that they had not ordered them and 
brought action against the defendant to recover the amount paid for 
the ears, contending that the defendant had received from one vendor 
more cars than the plaintiffs had ordered, and had paid that vendor 
more than it was instructed to pay. It was held that the fact that 
the bank received more cars from one vendor than that vendor’s pro- 
portion did not warrant a judgment for the price paid for such cars, 
but that the plaintiffs were entitled only to such damages as would com- 
pensate them for the actual loss incurred by reason of the defendant’s 
act. Kornblum v. Bank of Italy, Cal., 220 Pac. Rep. 143. 41 B. L. J. 250. 


A deposit, made for a special purpose, remains the property of the 
depositor until applied to that purpose, and, until so applied, is held 
by the bank or other depositary as the agent or bailee of the depositor; 
and the depositor may withdraw it, or may revoke the authority to 
apply it to the specified purpose, at any time before it has been so 
applied. Pierson v. Swift County Bank, Minn., 204 N. W. Rep. 31. 
42 B. L. J. 696. 


Where the owner of shares in a bank deposits them with the bank 
for safe-keeping the bank will not be responsible for a loss sustained 
by the stockholders in selling the shares, because the bank did not 
notify the stockholder in advance that the dividend rate would be re- 
duced. McGaw v. Canal Bank & Trust Co., La., 135 So. Rep. 670. 
48 B. L. J. 938. 


A bailee for hire cannot by contract so limit his responsibility to the 
bailor as not to be liable for his own negligence or the negligence of 
his agents and servants. Pilsen v. Tiptop Auto Company, 67 Oregon 
528, 436 Pac. Rep. 632. 39 B. L. J. 678. 
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Where money is deposited with bank to be paid as penalty in case 
of default on contract, the depositor cannot recover money from the 
bank, even though the penalty is void without showing that the other 
party to contract has no claim for damages. Kuter v. State Bank of 
Holton, Kans., 152 Pac. Rep. 662. 33 B. L. J. 26. 


A bank which delivers a trunk, left with it for safe-keeping and 
containing several thousand dollars’ worth of property, to the son of 
the owner, who holds her power of attorney authorizing him to receive 
the trunk, is not in any way liable to the owner. Wood v. Crocker 
First National Bank, Calif., 291 Pac. Rep. 221. 48 B. L. J. 130. 


A bank, authorized to pay for shipments of grapes out of a deposit 
made by the purchaser thereof, was held to be authorized to make pay- 
ment upon presentation of bills of lading for shipments of the grapes 
without ascertaining whether the grapes were of the quality and in the 
condition called for by the contract between the buyer and seller. 
Tocco v. Rinaudo, Mass., 143 N. E. Rep. 905. 41 B. L. J. 807. 


The trustee in bankruptey of a motor truck company brought action 
against the defendant trust company to recover what was alleged to be 
a general deposit made by the bankrupt. The trust company showed 
that the deposit was made subject to an agreement that it was to be 
drawn against only on checks countersigned by a certain export com- 
pany. The complaint was dismissed, but without prejudice to the right 
of the trustee to begin another action, in which the interests of the ex- 
port company could be ascertained and adjudicated. Conklin v. Guar- 
anty Trust Co., 206 Fed. Rep. 361. 38 B. L. J. 34. 


Where money is deposited with a bank to be paid out upon the de- 
livery of certain deeds and the depositor claims that the deeds de- 
livered to the bank do not convey good title, he may either take the 
title as it stands or repudiate the entire transaction and return the 
papers to the bank. He cannot take the title and subsequently hold 
the bank for the cost of removing the defect. First National Bank v. 
Biddle, 22 Fed. Rep. (2d) 11. 45 B. L. J. 64. 


A bank took bonds from a depositor for safe-keeping. Upon receiv- 
ing a telegram signed in the depositor’s name (but actually sent by 
another person) requesting that the bonds be forwarded, the bank sent 
them by mail, addressed to the depositor, and they were appropriated 
by the person sending the telegram. It was held that the bank was 
negligent in not registering or insuring the bonds, or arranging to have 
the recipient identified and, therefore, was liable to the depositor for 
the amount of his loss. Byer v. Canadian Bank of Commerce, Cal., 
57 Pac. Rep. (2d) 985. 53 B. L. J. 583. 





LEGAL QUERIES AND ANSWERS 


Altered Paper 


Q. What is the effect of altering a negotiable instrument? 

A. The instrument is voided, except as against a person who made, 
authorized or assented to the alteration and subsequent indorsers. But 
when the instrument is in the hands of a holder in due course, not a 
party to the alteration, he may enforce it according to its original tenor. 
N. I. L., Sec. 124. 


Change in Signature of Check 


Q. A bank honored a depositor’s check signed ‘‘Lewis Wagner”’ 
whereas specimen signature in bank’s possession was ‘‘Lewis L. Wag- 
ner.’’ The check was written entirely in depositor’s handwriting. The 
amount of check was not unusual in relation to other checks. There 
was no ‘‘stop-payment’’ order, and bank received no notice that de- 
positor meant check to be inyalid. Is the bank liable to the depositor 


for honoring the check? 


A. No. A depositor who signs his name on a check adding or 
omitting his middle name, or misspelling his Christian name, cannot re- 
pudiate his signature and throw the burden of liability on the bank, in 
the absence of fraud or bad faith on the part of the bank, since there 
is a presumption that the drawer of a check intended the bank to honor 
his signature. Wagner v. Chemical Bank & Trust Co., 276 N. Y. Supp. 
717. 52 B. L. J. 461. § 1247 B. L. J. Digest. 


Consideration 


Q. Is a pre-existing debt sufficient consideration to support a promis- 
sory note? 


A. Yes. N. I. L., See. 25. 


Holder in Due Course 


Q. A note payable in installments was transferred when one in- 
stallment was due and unpaid. Is the purchaser a holder in due course? 


A. The note is regarded as overdue paper and the purchaser is not 
a holder in due course. The reason is that if one or more installments 
remain due and unpaid the presumption arises that there is some valid 
reason for the failure to pay which, if established, would defeat the en- 
tire note. McCorkle v. Miller, 64 Mo. App. 153. 
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Discrepancy Between Writing and Figures on Check 


Q. What is the duty of a bank where the figures in the margin are 
larger than the amount stated in the body of a depositor’s check? 

A. The fact that the depositor has negligently written a larger 
sum in figures on the margin of a check than is contained in its body 
does not excuse the act of the bank of paying the larger sum to the 
payee. Kasnowitz v. Manufacturers Trust Co., 13 N. Y. Supp. (2d) 211. 


Incomplete Instrument Negotiated Without Authority 


. ‘‘A’’ signed a check in blank. ‘‘B”’’ stole the check, filled it out 
payable to himself and indorsed it for value to ‘‘C,’’ a holder in due 
course. Can ‘‘C’’ recover on the check against ‘‘A’’? 

A. No. The Negotiable Instruments Law provides that, where an 
incomplete instrument has not been delivered it will not, if completed 
and negotiated, without authority, be a valid contract in the hands of 
any holder, as against any person whose signature was placed thereon 
before delivery. N. I. L., See. 15. Linick v. Nutting & Co., 25 N. Y. 
Supp, 93. 27 B. L. J. 1051; 40 B. L. J. 148. 385 B. L. J. Digest. 


Liability of Depositary for Fiduciary’s Misappropriation 


Q. An administrator deposited in his personal savings account the 
proceeds from the sale of bonds belonging to the estate. Subsequently, 
he transferred various amounts from his savings account to two check- 
ing accounts in the same bank in order to make good an overdraft in 
one of them and to repay a loan to the bank from the other. Is the 
bank liable to the estate for the amounts it received in payment of the 
loan and the overdraft? 

A. Yes. A bank which permits a trustee to transfer known trust 
funds to his own private account does not itself become liable merely 
because it permits such a transfer. In order that a bank may be held 
liable, it must appear that in addition to merely permitting such trans- 
fer, it, the bank, actually participated in some manner in the mis- 
appropriation. A receipt of the funds by the bank in payment of the 
personal debt of the administrator is participation. Pitzen v. Double- 
day, Wash., 105 Pac. Rep. (2d) 726. 58 B. L. J. 6. § 416 B. L. J. 
Digest. 

Lost Paper 


Q. Where a bank forwards a check for collection and learns that 
it has not been delivered to the addressee what steps should it take? 

A. It should protest the check as a lost instrument. Matlock v. 
Citizens National Bank, Idaho, 250 Pac. Rep. 648. 44 B. L. J. 15, 25. 
§ 300 B. L. J. Digest. 


Overdraft 


Q. Is one who introduces a person to a bank responsible to the bank 
where the person introduced subsequently deposits a check against it 
and the check deposited is returned for insufficient funds? 

A. Not if he acted in good faith. Faulkner v. Bank of Italy, Cal., 
231 Pac. Rep. 380. 42 B. L. J. 100. § 1167 B. L. J. Digest. 
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Overdrawn Account 


Q. Will the fraudulent act of an officer of a bank in neglecting to 
enter overdraft checks drawn by a depositor prevent the bank from 
receiving the amount from the depositor ? 


A. No. Bank of Darlington v. Atwood, Mo., 36 8. W. Rep. (2d) 
429. 48 B. L. J. 422. § 1147 B. L. J. Digest. 


Paper Received as Collateral 


Q. Is one who receives a promissory note as collateral security 
regarded as having given value and therefore a holder in due course? 


A. Yes. Republic State Bank v. McDaniel, Mo., 290 8. W. Rep. 449. 
44 B. L. J. 379. § 647 B. L. J. Digest. 


Partnership Account 


Q. Where a partnership account is overdrawn, has the bank the 
right to charge the overdraft against the individual account of one of 
the partners? 


A. No. Adams v. First Nat. Bank, 113 N. C. 332. 18 8S. E. Rep. 
513. 10 B. L. J. 126. § 1148 B. L. J. Digest. 


Payment of Overdraft Check 


Q. What are the rights of a bank against one of its depositors, 
where it pays an overdraft check drawn by him? 


A. Where a bank has cashed a check for a depositor, believing that 
the account is good, it may recover the money back from the depositor 
upon discovering that the check was an overdraft although, by examin- 
ing the books at the time the check was presented, the status of the 
account could have been ascertained. People’s Nat. Bank v. Rhoades, 
Del., 90 Atl. Rep. 409. 31 B. L. J. 452. For additional citations, see 
§ 1147 B. L. J. Digest. 


| BOOK REVIEW | 


Investments, By David F. Jordan, Professor of Finance, New York 
University. Fourth Edition Revised. Published by Prentice-Hall, 
Ine. 1941. Price, $4.75. 


This volume is a rearrangement as well as a revision of the matter 
contained in previous editions. The book now comprises two parts— 
namely, investment principles and securities analysis. The section on 
investment principles is subdivided into investment instruments and 
investment management. The section on securities analysis is subdivided 
into public and corporate issues. Recognition is given in this revised 
edition to outstanding changes which have developed in the investment 
world during the past decade. An attempt has been made to evaluate 
these changes in the light of demonstrated experience. 





